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14 July 2006

Mr. David Archbold,

Information & Communications Technology Authority,
85 North Sound Way, Alissta Towers,

P.O. Box 2502GT,

Grand Cayman, Cayman Islands

Dear Mr. Archbold,
Re: ICT Decision 2006-1/Reconsideration

TeleCayman Limited (TeleCayman) is in receipt of ICT Decision 2006-1 issued by the
Information and Communications Technology Authority (the Authority) on 13 July 2006.

Telecayman requests that the Authority reconsider the said Decision as there has been an
error in understanding the contractual regime for Mobile Termination Rates (MTR); that
the legislative mandate for the Authority has been exceeded and the Interconnection
Agreement has been incorrectly interpreted. Further, TeleCayman requests that the
Authority issue, at the earliest, an Order that ICT Decision 2006-1 not take effect until a
determination is made on the request for reconsideration.

Error in Understanding

TeleCayman respectfully submits that the Authority has failed to fully understand the
contractual regime established by the Interconnection Agreement executed between
TeleCayman and C&W. The Interconnection Agreement clearly establishes a distinction
between international inbound MTR and domestic MTR. The rates are entirely different
for these two classes of traffic. The interim charge levied in the Interconnection
Agreement for domestic MTR is 10.7 cents. The undisputed charge for international
inbound MTR is 8.64 cents. In this regard TeleCayman attaches an e-mail from Lawrence
Davies of C&W which specifically addresses the distinction. The language utilized in
paragraph 9 (a) of ICT Decision 2006-1 is ambiguous and fails to recognize the
distinction between the two classes of MTR traffic. As TeleCayman does not have sight
of the Digicel and C&W Interconnection Agreement it has no knowledge of the




international inbound MTR rate set out between these parties. ICT Decision 2006-1 is not
clear as to whether it anticipates that TeleCayman should pay 18.5 cents for both classes
of MTR traffic. TeleCayman submits that ICT Decision 2006-1 is in error to the extent it
fails to appreciate the distinction between the two classes of traffic in its analysis and in
simply stating that TeleCayman has to pay C&W 18.5 cents for traffic it terminates on
the Digicel mobile network.

Error in Mandate

TeleCayman respectfully submits that the Authority has seriously exceeded its mandate
and legislative authority in embarking upon an adjudicative role in interpreting contracts
between parties. Contractual interpretation is properly the purview of the judiciary.

It is a well settled principle of law that an administrative body obtains its mandate from
its enabling legislation and that it has no authority beyond its given mandate. [Grant v.
John A. Cucumber (Cayman Islands Grant Court) 1999 CILR 305, pages 340-346 and
Anisminic v. Foreign Compensation Commission [1969] 2 A.C. 147.] The Authority’s
mandate is particularized in subsection 9 (3) of the Information and Communications
Technology Authority Law (2004 Revision) (the Law). There is no specific provision
within this subsection authorizing the Authority to embark upon the judicial role of
contractual interpretation. With respect to subsection 9 (3) (g) Telecayman submits that
the function referenced therein does not encompass contractual interpretation. In fact the
Law addresses “interconnection agreements” in sections 66 through to 70. Quite clearly
the Authority’s role with respect to interconnection agreements is limited to pre-
contractual disputes. Had the legislature intended for the Authority to adjudicate and
embark upon contractual interpretation of agreements between licensees it would have
clearly stipulated such role in the enabling legislation. It is interesting to note that the
legislature specifically permitted the Authority to examine agreements within the purview
of anti-competitive conduct. It did not do so for Interconnection Agreements.

TeleCayman respectfully submits that private parties cannot extend the Authority’s
mandate by agreement or otherwise. The Authority’s powers, obligations and mandate is
uniquely and solely within the purview of the Cayman Islands legislature. To the extent
that subsection 34.1.5 (c) of the Interconnection Agreement “Legal Framework™ attempts
to vest the Authority with the ability to embark upon an arbitration role, it is null and
void. However, TeleCayman is not seeking from the Authority such a determination as
this would only be an appropriate determination for the judiciary. The substantive
submission being made by TeleCayman is that private parties cannot extend the
Authority’s mandate.

It is noteworthy that the legislature, in enacting the Dispute Resolution Regulations, made
no specific reference to the Authority resolving matters of contract on the basis of
contractual interpretation. If this was intended by the legislature it would have made
specific reference, in these Regulations, to the Authority having the ability to resolve
contractual disputes.



Further, and in the alternative, if private parties can vest the Authority with the power to
act as arbitrator on matters of contractual interpretation the rules of natural justice would
require that:

o It be made explicit to the parties involved that the Authority is acting as an
arbitrator; and

o The rules for arbitration are explicitly set out so that parties can understand
the parameters of the mandate and the rules for process. In this regard it is
noteworthy that if the parties are unable to agree as to the rules applicable for
arbitration the Rules of Arbitration of the International Chamber of
Commerce are to apply (see subsection 34.1.4 of the Interconnection
Agreement “Legal Framework”.

If the Authority has in fact acted as an arbitrator in its analysis and deliberations none of
the above substantive matters were explicitly addressed and failure to do so runs contrary
to the rules of natural justice.

In concluding on this particular issue TeleCayman wishes to underline that ICT Decision
2006-1 sets a most unfortunate precedent whereby licensees take matters of contractual
interpretation to be adjudicated by an administrative body not vested with such a
mandate. Construing contracts and matters of contractual interpretation are matters
properly reserved for the judiciary. TeleCayman requests that the Authority reconsider
the judicial role it has undertaken in issuing ICT Decision 2006-1 and, on its own accord,
conclude that it should not have interpreted a contract between private parties and have
issued its various determinations.

Error in Interpretation

TeleCayman respectfully submits that having improperly embarked upon interpretation
of the contact between Telecayman and C&W, the Authority has made a serious error in
interpreting the Interconnection Agreement.

In the analysis contained in ICT Decision 2006-1 the Authority states that “the
submissions of C&W accurately reflect the commercial agreement reached between the
parties”. It would have been extremely helpful if ICT Decision 2006-1 set out specifically
the provisions relied upon in the Interconnection Agreement which the Authority has
concluded as supportive of its determinations.

TeleCayman appreciates that the C&W Interconnection Agreement is not the easiest of
agreements to understand and interpret. Accordingly, TeleCayman will attempt to
simplify and be precise on the salient points which should lead the Authority to a
contrary interpretation than found in ICT Decision 2006-1.


















