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AFFIDAVIT OF JAN TJERNELL IN SUPPORT OF DETERMINATION

REQUEST DATED DECEMBER 9™ 2009

THE INFORMATION COMMUNICATIONS AND TECHNOLOGY

AUTHORITY

IN the Matter of Section 67 of the Information and
Communications Technology Authority Act 2006 (the
Law) and Regulations 3 and 5 of The Information and
Communications  Technology  Authority  (Dispute
Resolution) Regulations 2003 (the Regulations).

AND

IN the Matter of a dispute (No. 1) over whether any rates
agreed under The Imputation Agreement dated July 27
2004 between LIME, Wireless Ventures and Digicel
(Cayman) Limited continues to apply to any new
Interconnect Agreement between LIME and Digicel
(Cayman) Limited or if it does not, whether a new Glide
Path should apply to any subsequent interconnection rates
agreed by or imposed on LIME and Digicel (Cayman)
Limited under the Law.

AND

Iﬁ the Matter of a dispute (No. 2) over a) whether LIME
is required under the Law to provide a Direct Mobile to

Mobile Interconnection with Digicel (Cayman) Limited as



requested by Digicel {(Cayman) Limited from as early as
January 2009 before the expiration of the Interconnection
Agreement dated January 2005 and b) on what terms and ¢)
whether LIME is entitled to levy a charge (the transit fee)
for Digicel calls to traverse Lime’s PSTN network until
such time as direct mobile to mobile interconnect is
provided and if so how should such transit fee be
determined.

AND

IN the Matter of a dispute (No. 3) over whether Digicel
(Cayman) Limited being a non dominant operator has an
absolute obligation (similar to what C&W has following
Annex 5 sections 64ff in its License) to offer LIME any
underlying interconnect service necessary go provide any
new retail services it introduces in the market.

AND

IN the Matter of a dispute (No. 4) over what Fixed
Termination Rates should be charged by LIME for set up
and per minute fees and how should they be determined.
AND

IN the Matter of a dispute (No. 5) over what Transit Rates
should be charged by LIME when transiting a call via its

i

fixed network to a 3™ party operator or its own mobile



BETWEEN

AND

network for set up and per minute fees and how should they

be determined.

AND

IN the Matter of a dispute (No. 6) over whether LIME is
entitled under the Law to charge different Fixed to Mobile
termination rates to the operators in the Cayman market
and whether those rates can differ from the rates LIME

charges to terminate fixed calls on its own mobile network.

DIGICEL (CAYMAN) LIMITED
P.0. BOX 700

GRAND CAYMANKY1-1107
CAYMAN ISLANDS

CABLE & WIRELESS (CAYMAN ISLANDS)
LIMITED

P.0. BOX 293

GRAND CAYMAN KY1-1104

CAYMAN ISLANDS

I, JAN TJERNELL, being duly sworn make oath and say as follows:

1. that for the purposes of this affidavit my address is c/o Digicel Group, The Dyoll

Building, 40 Knutsford Boulevard Kingston Jamaica and I am an attorney-at-Law

and the General Counsel of Digicel Group Limited and am authorized to make

this affidavit on behalf of Digicel (Cayman) Limited a subsidiary of Digicel

Group Limited.



2. That as General Counsel [ have conduct inter alia of negotiations of agreements
between Digicel (Cayman) Limited and Cable and Wireless (Cayman Islands)

Limited and in particular the Interconnection Agreements.

3. that I have had discussions and negotiations on behalf of Digicel (Cayman)
Limited for the settlement of proposed Interconnection Agreement during which
time I have convened several meetings, made conference calls, and exchanged
correspondence with a view to resolving all disputed aspects of the proposed
Interconnection Agreement and now refer for resolution by the Information
Communications and Technology Authority Determination Request Dated

December 9™ 2009 attached hereto.

4. that the facts set out in the Determination Request are personally known to me
and where not known to me personally have being notified to me by officers of
Digicel (Cayman) Limited who are personally familiar therewith and the said

facts are true and accurate to the best of my knowledge, information, and belief.

SWORNtoat (SH- tHh) 2dem
6170 KINS SR

) A NN AR TN
On the (BT December 2009 ) E e
By Jan Tjernell in the presence of ) [ M
) EQPJ)TJERNE\_‘L

Notary Public for the
Island of Jamaica '
My commiission is for life 4




DETERMINATION REQUEST

TO: THE INFORMATION AND COMMUNICATIONS
TECHNOLOGY AUTHORITY
Address : P.O. BOX 2502

3%? FLOOR ALISSTA TOWERS
GRAND CAYMAN KY1-1104

ATTENTION : THE MANAGING DIRECTOR
Mr. David Archbolds
COPY : CABLE & WIRELESS (CAYMAN ISLANDS)
LIMITED
ATTENTION Mr. Anthony Ritch

IN the Matter of Section 67 of the Information and
Communications Technology Authority Act 2006 (the
Law) and Regulations 3 and 5 of The Information and
Communications  Technology  Authority  (Dispute

Resolution) Regulations 2003 (the Regulations).

AND

IN the Matter of a dispute (No. 1) over whether any rates
and implementation method of new rates agreed under The
Imputation Agreement dated July 27" 2004 between LIME,
Wireless Ventures and Digicel (Cayman) Limited continues
to apply to any new Interconnect Agreement between

LIME and Digicel (Cayman) Limited or if it does not,



whether a new Glide Path should apply to any subsequent
interconnection rates agreed by or imposed on LIME and

Digicel (Cayman) Limited under the Law.

AND

| IN the Matter of a dispute (No. 2) over a} whether LIME
is required under the Law to provide a Direct Mobile to
Mobile Interconnection with Digicel (Cayman) Limited as
requested by Digicel (Cayman) Limited from as early as
January 2009 before the expiration of the Interconnection
Agreement dated January 2004 and b) on what terms and c)
whether LIME is entitled to levy a charge (the transit fee)
for Digicel calls to traverse LIME’s PSTN network until
such time as- direct mobile to mobile interconnect is
provided and if so how should such transit fee be

determined.

AND

IN the Matter of a dispute (No. 3) over whether Digicel
(Cayman) Limited being a non dominant operator has an

absolute obligation to offer LIME any underlying



interconnect service necessary to provide any pew retail
services it introduces in the market. This obligation arises
in part from Clause 42 of the old ICA and Part 6 Wholesale
Services - Annex 5 sections 64-70 of LIME’s License dated

July 10® 2003,

AND

IN the Matter of a dispute (No. 4) over what Fixed
Termination Rates should be charged by LIME for set up

and per minute fees and how should they be determined.

AND

IN the Matter of a dispute (No. 5) over what Transit Rates
should be charged by LIME when transiting a call via its
fixed network to a 3™ party operator or its own mobile
network for set up and per minute fees and how should they

be determined.

AND



BETWEEN

AND

IN the Matter of a dispute (No. 6) over whether LIME is

entitled under the Law to charge different Fixed to Mobile

retail rates to the its fixed subscribers in the Cayman

Islands market and whether those rates can differ from the

rates LIME charges to terminate fixed calls on its own

mobile network.

DIGICEL (CAYMAN) LIMITED
3" FLOOR ALISSTA TOWERS
P.0. BOX 700

GRAND CAYMAN KY1-1107

CABLE & WIRELESS (CAYMAN
LIMITED

1 TECHNOLOGY SQUARE

P.O. BOX 293

GRAND CAYMAN KY1-1104

ISLANDS)



1. Digicel and Lime have entered into an Interconnection Agreement dated January
29, 2004 (attached as Exhibit A) which initial term was January 28" 2009 (the “Old
ICA”). By regulations in the Old ICA, it was automatically extended a further six months
within which to negotiate a further agreement failing which the Authority under the Law
may intervene. The six month period has clapsed and LIME has by letter dated

November 27" 2009 threatened to terminate certain interconnection facilities by the end

of December 2009,

2. During the six months from January 2009 to June 28" 2009, the parties have
engaged in good faith negotiations on all aspects of the proposed New ICA and have
failed to settle the above six disputes. Digicel believes it has exhausted all reasonable
attempts to negotiate a settlement of Disputes 1-6 and is asking ICTA to make a
determination as disputes under section 67 of the Law and Regulation 3 of the
Regulations. Digicel is further requesting that given LIME’s position as set out in its
November 27" 2009 letter there is imminent danger to the continuity of its services to the
Caymanian public. Digicel wishes the Authority to a) expeditiously arrive at a
determination as it is obvious that notwithstanding the clear differences between the
parties and the established legal process for bridging same, LIME has no interest in
bringing the disputes to the attention of the Authority without resorting to coercive
methodologies and b) make an immediate determination that the terms and conditions of

the Old ICA should be applied until the Authority rule on Disputes 1-6 above.



3. Attached hereto are the following correspondences (Annex 1) detailing the

negotiations which as of today’s date have failed to produce an agreement on the above

disputes.

Letter dated August 26™ 2009 LIME to Digicel from Anthony Ritch

Letter dated September 2" 2009 Digicel to LIME from Victor Corcoran

Letter dated October 12™ (received October 29™) LIME to Digicel from A. Ritch
Letter dated October 30™ 2009 Digicel to LIME from Jan Tjernell

E mail of November 2, 2009 Derrick Nelson to J Tjernell 2:20pm

E mail of November 2, 2009 J. Tjernell to Derrick Nelson 2:26pm

E mail of November 2, 2009 Derrick Nelson to J. Tiernell 2:56pm

E mail of November 2, 2009 J. Tjernell to Derrick Nelson 3:42pm

E mail of November 2, 2009 J. Tjernell to Derrick Nelson 4:36pm

Letter of November 27" 2009 A. Ritch to Victor Corcoran

4, Additionally the parties have engaged m verbal discussions at several meetings

over the period July 2009 to September 23™ 2009 on all the issues relating to the Disputes

set out herein.

5. The draft ICA covers a wide range of proposed terms and conditions governing
the relationship between Digicel’s PLMN and LIME’s PLMN and PSTN and the services
offered by each other’s networks to telecommunications subscribers in the Cayman

Islands. Other than Disputes 1-6 to be determined herein, the parties have agreement on



all other issues and the determination of these disputes by the Authority will effectively
bring negotiation to an end and culminate in the parties signing a new ICA. When

commencing the negotiations the parties had identified in excess of 150 issues to be

negotiated.
DISPUTE No. 1

6. The parties have agreed new MTR (independent of origination) at the amount of

0.08965CI8/min. where the rates in the Old ICA are fixed at 0.1845CI$/min. The Parties

had previously also agreed on July 27" 2004 in a tri-partite agreement, {The Imputation
Agreement attached as Exhibit B) Digicel, C&W, and Wireless Ventures that among
other things certain rates would be introduced on a glide path to ensure amongst other
things that the reduction of rates from a previously set rate to a much lower rate would
take place over a designated period and in increments. This would ensure stability in the
financial standing of the party which would otherwise suffer an immediate and dramatic
decline in its revenues if the reduction were not phased. It would further offer a
grandfather period over which the party suffering the drop in revenues could introduce

ameliorating remedies to adjust to the fall in revenues or create alternate sources.

7. Digicel is of the view that the July 27™ 2004 agreement still operates and that the
MTR of 0.08965CI$/min should be phased in to buffer the Parties in the reduction from
0.1845CIS$. In the alternative glide path principles similar to those formulated in the

Imputation Agreement should be applied under the new ICA.



8. Digicel is mindful of the wording in the Act as it relates to interconnection rates
but would respectfully submit that it should be seen as global best regulatory practice to
impose a glide path when a country implements rates following a cost calculation
exercise. It should be noted that when new rates has been imposed in e.g. EU the standard
proceedings has been to implement such new rates via a 3 — 5 years Glide Path and when
new rates were calculated and recommended by ECTEL in Eastern Caribbean such rates

where imposed with a 3 year glide path.

9. We have been unable to arrive at an agreement on this issue and we now ask the
Authority to determine that a Glide Path should form part of the new ICA and that such
Glide path should be implemented to decrease the MTR from 0.1845CI$/min to

0.08965CI$/min, in a linear manner on a quarterly basis during a period of 30 months

from the date of the determination.

DISPUTE No. 2

10.  Digicel maintains that under the Law it is entitled to have its mobile network
connected directly to the mobile petwork of LIME in order to avoid paying any transit
fees to LIME for calls termipating on LIME’s mobile network. Despite having requested
an offer on direct mobile to mdbile interconnection in January 2009, LIME only came
back on October 26, 2009 with its proposed offer attached hereto as Exhibit C.

Digicel has 2 major problems with the offer from LIME



i} LIME has included charges for “billing upgrade” and “IT-Services”.
These are costs,(the credibility of which we are unable to verify, and which
LIME has not supported with any independent evidence) that should be
covered by the MTR and should not be allowed to be charged to another
operator separately as part of the joining service fees. This is especially true
when you have conducted a FLLRIC cost calculation exercise and the model
created by this exercise should reflect the cost of an efficient operator. This
model consequently should include an inter-operator billing system. In this
context it is irrelevant if C&W would need to upgrade or modify its inter-

operator billing system or not. We also have no evidence that the other costs

claimed in the offer are correct.

ii) The cost for establish direct interconnect should not be borne by Digicel solely.
LIME is of the view that the cost for establishing interconnection should be
borne by Digicel, being the “requestor” as defined in the Act. Digicel
disagrees that only Digicel should be designated as the “requestor” since the
interconnection links will be either bi-directional or at least able to facilitate
LIME traffic to be sent directly to Digicel for termination. In other words each
minute handed over for termination in the terminating network is a “request”
for termination and as such Digicel should be allowed to charge LIME its
costs for establishing the direct interconnection since LIME would then be the

“requestor”. An easier alternative would of course be that each party carries



its own costs and that the joint equipment for the interconnection is split

equally between the parties.

11. We ask the Authority to determine that the charges payable by Digicel for the
direct mobile to mobile interconnection should be i) minus all references to the “Billing
Upgrade” and “IT services” in item 10 (i) above, ii) minus costs for all equipment which
has to be duplicated on Digicel’s side of the point of the interconnection and iii) shared
equally in terms of all equipment/items which will be jointly used between the parties as
the sole condition for direct mobile to mobile interconnection. We ask that the Authority
set the full cost to us of LIME providing us with direct mobile to mobile at the cost of the
items set out in Exhibit D. In the alternative we ask the Authority to determine that LIME

should pay Digicel a similar charge as requested by LIME in order for Digicel to

facilitate termination in its mobile network.

12.  Based on the delay in facilitating the direct mobile to mobile offer Digicel is of
the view that on a proper reading of LIME’s interconnect obligations under the Law,
LIME ought not to be able to impose and as a consequence we further ask the Authority
to determine that the transit fee charged by LIME should be rated at zero from the date of
this application until the date when the direct mobile to mobile interconnection is up and
exchanging live traffic. The Authority should note that in Trinidad and Tobago where
similar telecommunications services are provided through corporations affiliated to
LIME and Digicel, namely TSTT (49% owned by C&W) and Digicel (Trinidad &

Tobago ) Limited, the issue of transit fees and direct mobile to mobile interconnection

10



was addressed in an arbitration March 2008. The Telecommunications Authority of
Trinidad & Tobago ruled that the transit rate should be 0.4TT cents and should not be

charged until TSTT had provided Digicel (T&T) with an alternative for a typical direct

connection to TSTT’s mobile network.

DISPUTE No. 3

13.  LIME is required under the Cld ICA to offer to Digicel all new services by virtue
of Clause 42 Legal Framework (“New Services”). This is an obligation also following
from Annex 5 PART 6 — Wholesale Services Sections 64-70 in LIME’s License (attached
as Exhibit E). In the new ICA, LIME is proposing that the obligation be mutual. Digicel
disagrees and insists that the original clause be maintained in its entirety. We ask that The
Authority determine that the obligation remains wholly an obligation of LIME’s and at
the most determine that if Digicel should have any obligation at all it should only impose
on Digicel an obligation to conduct good faith negotiations to settle the terms of any new

services to be offered to LIME.

DISPUTE No. 4

14.  As at the date of this Determination Request, the parties were unable to agree
Fixed Termination Rates for set up and per minute fees. Digicel is of the view that the
Authority must now intervene under the Law to set these fees. Digicel is proposing that

the fixed rates should be decreased by the same percentage as the MTR and based on the

11



same rationale outlined under Dispute 1, should also be subject to a Glide Path. Although
Digicel understands that no cost model ever was built for fixed termination in the
Cayman Islands such a proportionate decrease will still put the FTR well above e.g. the
European average FTR'. The effect of leaving the FTR on the current very high levels is

that Mobile subscribers effectively will subsidise the fixed network.

DISPUTE No. 5.

15.  As at the date of this Determination Request, the parties were unable to agree
Transit Rates for set up and per minute fees. Digicel is of the view that the Authority
must now intervene under the Law to set these fees. LIME is proposing that the transit
fees under the new ICA be set at .0158CI cents/mins. Digicel is proposing that the transit
rates should be set to zero awaiting the determination of mobile to mobile interconnection
being implemented. Unlike its proposal on MTR and FTR Digicel is of the view that the
transit rate reduction should not be subject to a Glide Path. Although Digicel understands
that no cost mode! ever was built for transit costs in the Cayman Islands, Digicel believes
that the transit fees currently charged by LIME is exorbitant and as such it should be
decreased by 95%. Such decrease will still put the transit rates well above e.g. the transit
rates in Trinidad & Tobago where the transit rate is 0.004 TT$/min (0.000531Ci$/min)
and more in line with e.g. the Scandinavian transit rates as set out in Exhibit F. The effect
of the current extremely high transit rates and the absence of any commercially realistic

and legal offer of interconnection to its Mobile network, is that the actual charges ail

' 0.0057Euro/min (0.006993CI$/min) as Weighted Average fixed termination rate October 2008, The

European Commission 14™ Report on the Implementation of the Telecommunications Regulatory Package
- 2008

12



operators would have to pay for handing over a call for termination on LIME’s mobile
network provides LIME with an effective MTR well above what LIME should be entitled
to since the transit rate has to be added to the MTR. This transit rate will effectively
double its impact on the total fees | charged by LIME to other operators and also
effectively breach the reciprocity obligation on rates in the Act.

16.  To illustrate the point with an example: Where the MTR is 18.45Clcents and
transit is fixed at a further 1.58Clcents, Digicel is required to pay in total to LIME
20.03cents where transit is set at approximately 8% of the total charges payable by
Digicel. Where the MTR is reduced to say 9cents and transit still fixed at 1.58cents, the
total charge payable by Digicel is 10.58cents with the transit fee being 15% of the
charges. In the first scenario Digicel pays LIME 8% more than LIME pays Digicel and in

the second case, Digicel pays 15% more to LIME than LIME is required to pay Digicel.

DISPUTE No. 6

17. The Old ICA specifically disallowed LIME from setting different retail rates from
its fixed network subscribers to any mobile operator’s subscribers, LIME mobile
included. This provision LIME now refuses to maintain. We maintain that this is a
requirement following its License and also section 40 of the Act. Digicel is asking the
Authority to determine that this practice must cease and LIME agree terms which

continue to respect the current position as set out in the Old ICA.

13



18.  Digicel is prepared to attend on the Authority if the Authority so requires it to and

will prepare and present all required documentation and further argument in support of

the positions set out herein.

19.  We look forward to a speedy resolution of these outstanding matters and in
particular in light of LIME’s letter dated November 27 2009. While the Authority is
deliberating on these matters it is critical that the status quo be maintained and that the
Authority by immediate determination, direct LIME to withdraw the threats to disrupt
interconnection and hold the terms of the Old ICA to be applicable until the final

determination of these disputes.

20. We undertake to supply you over the next ten days, further supporting documents
and evidence to assist the Authority in making the determinations as requested by Digicel

herein.

DATED THE Oﬁ DAY OF DECEMBER 2009

/\

JA TJERN\ELL
ERAL CQUNSEL
DIGICEL (CAYMAN) LIMITED

Tan erne\l
Vi JY%\.EEE} Q%—ﬂ/‘)a—)’\ue %

Vrevor” Eande D
Notary Public for the 14
Isiand of Jamaica
My comnmission is for life
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Cable and Wireless (Cayman Islands) Limited

PO. Box 293

Grand Cayman KY1-1104
Cayman Islands

Telephone +1 (345) 949 7800
Fax  +1(345) 949 7962

26% August 2009

Digicel Cayman Limited
P.O. Box 700

Grand Cayman
KY1-1107

Cayman Islands

Dear Mr. Corcoran,

Re: Digicel-LIME Interconnection Agreement Termination Rates Dispute

Cable and Wireless (Cayman Islands) Limited, trading as LIME (“LIME”) hereby gives notice of
grievance to Digicel Cayman Limited (“Digicel”) in respect of the tanffs under the proposed
Interconnection Agreement between LLIME and Digicel, pursuant to Regulation 3 of the Information
and Communications Technology Authority (Dispute Resolution) Regulations.

The Interconnection Agreement between the parties which was entered into 1n 2005 expired on January 28,
2009. The six month period allotted for the negotiation of a new agreement expired on July 28, 2009,
Despite good faith negotiations over the last several months, no agreement has yet been reached. The
parties have not arrived at an agreement in respect of tariffs for interconnection which are fundamental to
the parties’ ability to enter into a new Interconnection Agreement. Consequently, there is currently no
agreement in effect to govern the terms and conditions of interconnection.

LIME has proposed a new single rate of CI$0.0864 for the PLMN Terminating Access Service and the
continuation of the rates of CI$0.0125, CI$0.0091 and CI$0.0086 for Call Set-up, Call duration and
Interconnect-specific charges respectively for the PSTN Terminating Access Service. Digicel is msistent
that the new PLMN Terminating Access Usage Charge should be implemented by means of periodic
decreases from the current rate of C1§0.1845 over a period of thirty (30) months.

Notwithstanding the negotiations which have been under way between the parties over the last several

months, it does not appear from the course of the discussions that the parties are likely to reach common
ground on the issue of Tariffs.



———
We will be engaged 1n another meeting being held today with Digicel on this matter, once again with a view
to resolving the current differences regarding the proposed tariffs under the new Interconnection

Agreement.

We look forward to your response to this letter within five (5) business days of your receipt hereof.

Yours sincerely,

Anthony Ritch
Country Manager

cc: Joel Abdinoor, EVP, OFC, LIME
Lawrence McNaughton, EVP, Carrier Services, LIME
Frans Vandendries, VP, Legal Regulatory and Cotporate Affairs (Central), LIME



September 2, 2009

Mr. Anthony Ritch

Country Manager

Cable & Wireless (Cayman Islands) Limited
2" Floor, Trinity Square

71B Eastern Avenue, George Town

PO Box 293

Grand Cayman KY1-1104

Cayman Islands

Dear Mr. Ritch,

Re: Digicel — LIME Interconnection Agreement Termination Rates Dispute.

Digicel herby acknowledge receipt of your letter dated August 26 (the “Letter”).

Digicel acknowledges the fact that despite good faith negotiations there remains a few
outstanding issues. In addition to the rates mentioned in the Letter, there are a few
other outstanding issues that were identified in our meeting on August 26. Digicel's
understanding is that the following issues are still outstanding and as such should form
a part of any dispute between the parties.

Legal Framework

ADC (This issue also oceur in other documents and our comments apply there as well)
LIME has insisted on having references to a potential Access Deficit Contribution
("ADC") in the agreement. Digicel is of the view that there should not be any such
references in the agreement. The main reason is that ADC is only something that LIME
will seek to introduce at a later stage and as such it should only be introduced in any
agreement once mandated by the ICTA —this is not the case today.

Reciprocal rates

~LIME is of the view that there should be reciprocal rates and relies on the
Interconnection and Infrastructure Sharing Regulation 10(1)(c).Digicel disagrees with
this view and that the referred regulation supports this. The regulation speaks about
“responder” which according to LIME's own interpretation only can mean LIME itself, i.e.
it only states that LIME would have to charge Digicel the same as Digicel charges LIME.



























































































































































































