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TeleCayman





Cayman Corporate Centre, Fourth Floor

Box 704GT, George Town, Cayman Islands

Tel: (345) 769-1000 Fax: (345) 769-0999
23 March 2006

Mr. David Archbold

Managing Director

Information and Communications Technology Authority

PO Box 2502 GT

Grand Cayman

Dear Sir,
Re: C&W MTR Determination Request
TeleCayman is in receipt of C&W’s Determination Request to address the MTR payable to other carriers other than C&W. 

As you are aware TeleCayman submitted a Determination Request (the original request) to the ICTA, 23 September 2005, seeking a more cost oriented rate rather than the outrageous 18.5 cents currently existing in the Cayman Islands market place. As noted in its original filing, TeleCayman submitted that the rate arrived at was a negotiated rate involving numerous considerations to the mobile operators. TCL continues to be of the view that the rate arrived at was not based upon cost-oriented considerations as required by law.
As such TCL reiterates its original view that the 18.5 cents proposed to be levied by C&W and Digicel to the wireless operators is unlawful and contrary to the ICTA Law. In this respect TCL refers to the following submission made by C&W, 19 January 2006 in reply to the Digicel submission on procedure:  

“Cable & Wireless does not believe that Digicel has any real interest in the development of the LRIC cost model, as that would result in a proper mobile termination rate based on the long-run incremental cost of an efficient, forward-looking operator. After all, Digicel benefits financially from the present artificially-inflated MTR, and it was only as the results of vigorous opposition by Cable & Wireless to Digicel’s proposals that the people of the Cayman Islands were not saddled by an even higher MTR designed to extract cross-subsidies from fixed-line networks, and to introduce distortions in the markets for voice telecommunications services in the Cayman Islands.”
TeleCayman submits that the above referenced to an “MTR designed to extract cross-subsidies from fixed line networks applies equally to wireless networks.”
In its original request TeleCayman submitted that the MTR charged by C&W and Digicel to US carriers was more in line with costs and pending the FLLRIC determination should apply to wireless operators. 
C&W in its response, to the original request, filed 27 October 2005 at paragraph 6, raised the identical issue which is the substance of its current Determination Request. At paragraph 6 C& W stated as follows:
“The second involves the MTR that should be applied to traffic originating on TeleCayman’s network and conveyed by C&W for termination on the mobile networks of other mobile operators in Cayman. With respect to this dispute, C&W has stated in correspondence with TeleCayman that the wording of the “PSTN Transit Service” in the Interconnection Agreement between C&W and TeleCayman in unequivocal: C&W “flows through” to TeleCayman the MTR charged by the terminating mobile operator. TeleCayman’s refusal to pay these charges is, therefore, a breach of the interconnection Agreement and a transparent attempt to evade or delay payment of legitimate charges. It is in respect of these charges that C&W has “threatened disconnection” of the PSTN Transit services provided to TeleCayman.”
Paragraph 14 stated that the Authority should determine:
“In light of the above, C&W submits that the Authority should determine TeleCayman’s Determination Request in favour of C&W, and order TeleCayman to pay the standard MTD, both for traffic terminating on C&W’s networks, as well as traffic transited by C&W and terminating in the networks of third-party mobile operators.”

In ICT Decisions 2005-6, the Authority stated as follows in paragraphs 14 and 15.

“The Authority notes that the review of the costing methodology it has selected, FLLRIC, is in progress in the context of a separate proceeding. After the establishment of this costing methodology, the Authority will employ it to determine the appropriate rate. The Authority currently anticipated that the FLLRIC costing methodology will be finalized during the third quarter of 2006.”

“It is of significance to the Authority that the current mobile termination rate between C&W and TeleCayman is an interim rate, pending a determination by the Authority of a final rate, to be applied retrospectively. Accordingly, the issue before the Authority becomes merely one of cash flow. The rate could be lower than the current interim rate, but in either case the parties will, in the end, be put substantially in the same position that they would have enjoyed, had  the appropriate rate been prescribed at the outset.”
An examination of C&W’s most recent Determination Request indicates that C&W is raising the very same issue and submissions made in the earlier proceedings. Granted the arguments may be more developed and expanded, they are nonetheless the very same issue adjudicated by the ICTA previously.  It is a well accepted principle of law accepted by the judiciary and quasi-judicial administrative tribunals that if an issue as between parties is adjudicated upon, the matter is res judicata. TeleCayman submits that C&W is estopped in accordance with equitable estoppel principles, from raising the very substance of arguments raised in the earlier proceeding and seeking to obtain a new Decision.
Further, TeleCayman submits that an MTR rate that is not cost oriented is contrary to the ICTA Law and the Interconnection Regulations. TeleCayman stated that the 18.5 cent MTR rate is artificial and not properly cost oriented. TeleCayman has never accepted the 18.5 cents as a proper lawful rate.
Perhaps the Authority should properly consider introducing a much fairer rate for all relevant parties and initiate a proper MTR review. Otherwise, TeleCayman submits that C&W’s Determination Request be deferred to the FLLRIC determination.
The above referenced C&W correspondence dated 19 January suggests that Digicel is the culprit for the existing MTR. TCL is not unsympathetic to C&W‘s position in this regard. However, C&W participated and is, in part, the author of its own dilemma.
In light of all of the above TeleCayman respectfully requests that the relief sought by C&W be denied until a FLLRIC determination issues.

Sincerely,
<Signed>
Gloria Glidden
President and COO

Cc: Rudy B. Ebanks, Chief Regulatory and Carrier Relations Officer

      Timothy Adam, Chief Executive, C&W

      Frans Vandendries, Vice President Regulatory Affairs, C&W

      Lawrence McNaughton, Executive Vice President Carrier Services, C&W

      Phillip Brazeau, General Council, Javelin Connections Bermuda Ltd.

      Cc’d recipients copied by email only

