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1. Cable & Wireless (Cayman Islands) Limited (“Cable & Wireless”) is pleased to submit the following response to the Information and Communications Technology Authority’s (“Authority”) Consultative Document R(2003)4a on the Proposed “Dispute Resolution Rules”.  For convenience, Cable & Wireless’ response will address the Authority’s eight questions in turn.

Question 1:  Whether the procedures stipulated in the Rules are fair, efficient and ensure transparency?

2. Cable & Wireless views the procedures to be fair, to the extent that both parties to a dispute are expected to provide details regarding their positions to each other, and disputes involving only Licensees (“Rule 4(1) disputes”) cannot be brought to the Authority until after good faith efforts to settle the dispute have occurred.  However, it is not clear that the procedures governing other types of disputes (“Rule 4(3) disputes”) are particularly fair or efficient.  This will be further discussed in the answer to Question 2 below.

3. However, Rule 13(2) raises concerns regarding procedural fairness.  Cable & Wireless appreciates that not following typical judicial rules regarding the admissibility of evidence provides the Authority with some flexibility and increases the potential for efficient and effective determinations.  However, this only means the Authority should apply a more relaxed set of rules regarding the admissibility of evidence.  It would be inappropriate to set a rule that the Authority shall not be bound by any legal rules of evidence.  For practical and for legal reasons, the Authority must be bound by some standard, in order to ensure that only relevant evidence is admitted in hearings.  

4. Cable & Wireless recommends, therefore, that Rule 13(2) be replaced by “In conducting a hearing, the Authority shall not be bound by the rules of evidence governing the admissibility of evidence in judicial proceedings.” 

5. Rule 10 would permit the Authority to process two or more Determination Requests as if they were a single Dispute, in the event that they are of a similar nature involving one or more of the same parties.  These circumstances are likely to be rare.  Separate Determination Requests may have common issues, but they are also likely to have separate issues as well.  In those circumstances, it would be inefficient and potentially unfair to treat the separate Determination Requests as a single Dispute.  If common issues should arise in several Determination Requests, they are likely to be common policy issues, and it would be most efficient to address these in separate consultations focused on specific policy issues.  Only after this process is complete would the Authority issue determinations in the Disputes in accordance with its determinations on the policy issues. 

6. The words “at its sole discretion”, in Rule 10 are unnecessary, and could raise issues of procedural unfairness.  First, it is clear that a merger of Determination Requests would be an Authority determination.  However, the inclusion of those words suggest the Authority would not be inclined to entertain submissions by parties to the disputes that a merger of Determination Requests would not be the most efficient or effective course of action.  As noted above, it is likely to be rare that a merger of Disputes be appropriate, and parties should be able to make representations to that effect.  Cable & Wireless proposes, therefore, that those words be deleted from Rule 10.     

7. Finally, Rule 4(1) provides that a Licensee who has been served with a notice of grievance must respond with a written position within five business days, following which the Licensees would negotiate a resolution in good faith.  Cable & Wireless is concerned that this particular procedure would not lend itself to effective negotiation, as there is the strong likelihood that the setting down of a position in writing would solidify positions and not encourage a conciliatory and flexible approach by either party.  Cable & Wireless submits that it would be more effective in the long run to require a Licensee receiving a notice of grievance to respond with an acknowledgement within five business days, and an offer to meet to begin the good faith settlement discussions.  This will better ensure the process is conducted in a timely and purposeful manner, and that the period of good faith discussions is not simply treated as a mere procedural hurdle prior to the filing of a Determination Request. 

Question 2:  Whether the Rules provide adequately for the treatment of complaints submitted by the general public?

8. The Dispute Resolution Rules set out rather different procedures for Rule 4(1) and Rule 4(3) disputes.  The procedures for the latter are less complex, and Cable & Wireless appreciates the Authority’s goal to make the process simpler for complaints raised by members of the general public.  

9. However, the procedures for Rule 4(3) disputes make no provision at all to allow the Licensee to attempt to resolve the dispute before it is brought to the Authority, and thereby limit the Authority’s workload.  This, coupled with the fact that there would be a small or no dispute processing fee, raises the risk that the Authority and Licensees may have to deal with many minor or nuisance claims through an onerous formal process.  

Question 3:  Whether other matters, if any, should be required to be included in a Determination Request?

10. Cable & Wireless recommends Rule 6(d) be amended, at the end of the paragraph, to require “a clear and concise statement of the relief sought by the Referring Party.”

Question 4:  Should the Authority require that an officer of a Licensee sign a Rule 6(e) affidavit?

11. It is likely not necessary that a Determination Request be accompanied by a Rule 6(e) affidavit.  The ICT Licences issued by the Authority will require Licensees to fully cooperate in any examination or investigation by the Authority.  In addition, section 62 of the Information and Communications Technology Authority Law (the “Law”) provides an offence for the provision of false or misleading information to the Authority.  These two provisions will ensure that the matters set out in the Determination Request are true and accurate to the Referring Party’s knowledge and belief.  It is sufficient that an officer of a Licensee sign the Determination Request.

Question 5:  Are there other instances when the Authority should decline to entertain a Determination Request other than that stipulated in Rule 11?

12. Rule 11 sets out a number of reasons for which the Authority may decline to entertain a Determination Request.  Rule 11(b), however, might by implication allow the Authority to entertain Determination Requests that exceed the Authority’s jurisdiction.  

13. While matters outside of the Authority’s jurisdiction are arguably addressed by Rule 11(a), Rule 11(b) as drafted establishes the potential for conflict.  This is because the proposed Rule 11(b) would apply to Determination Requests that “sufficiently concern” obligations arising not just under the Law or the Electronic Transactions Law (the “ET Law”), but also under any “other law from time to time in effect in the Cayman Islands which touches upon ICT Networks, ICT Services or Infrastructure…”  This is too broad and vague.  The Authority presently derives its jurisdiction from the Law and the ET Law.  “Sufficiently concern” and “touch upon” are both particularly vague terms, and give little guidance to the public as to when the Authority might be properly seized of a matter and legally entertain a Determination Request.  If a matter concerns another law, and does not concern the Law or the ET Law, the Authority may lack jurisdiction to entertain it.  

14. Cable & Wireless recommends that Rule 11(b) be amended to read instead “…other law from time to time in effect in the Cayman Islands under which the Authority may have jurisdiction to regulate ICT Networks, ICT Services or Infrastructure...”

Question 6:  In what instances should the Authority retain an expert to assist in the resolution of a Dispute?  Who should bear the cost for retaining experts?

15. The Dispute Resolution Rules establish an adversarial model, not an inquisitorial model, for the resolution of disputes, particularly once they are the subject of a Determination Request.  Under this model, the Authority’s role is to consider, and base a determination upon, the evidence presented before it.  Cable & Wireless considers this to be the most effective way of achieving a fair result, and therefore in the public interest.  

16. In these circumstances, parties to the dispute will hire experts directly if they deem them to be necessary.  It is unlikely that additional experts will add anything to the process.  If the parties do not deem experts to be necessary, it is unlikely that it will be necessary for the Authority to hire an expert.  Furthermore, the rules of natural justice will require the Authority to allow the parties to the dispute to review and comment upon any advice provided by the Authority’s expert.  This would unduly complicate the proceeding and delay a determination, in circumstances where the additional expertise would likely not add much substance, but would add much cost, to the proceeding.  

17. Cable & Wireless submits that the party who hires an expert should bear the cost of that expert.  This principle would require the Authority to bear the costs of its own experts as one of the costs of regulation of the ICT sector.  In the event the Authority considers the additional cost and complexity are justified and hires its own experts, the costs related to that expert should be treated as one of the Authority’s general costs, and not as a matter to be dealt with in a costs determination under Rule 17.   

Question 7:  In what instances should the Authority contemplate a public hearing?

18. As Cable & Wireless has noted in its response to the Authority’s Consultative Document on the Public Consultation Process, public (i.e., oral) hearings are expensive and logistically complex, and should be employed sparingly.  In Cable & Wireless’ view, there are few matters relating to the regulation of the telecommunications ICT sector that cannot be adequately and more effectively dealt with through a fully written proceeding. 

19. This is particularly true in the case of disputes between parties, which for the most part will raise issues limited to the parties to the dispute.  It is conceivable that an issue in a dispute, if it has recurred in multiple disputes, could suggest there are policy issues that need to be addressed by the Authority in the public interest.  However, these should be addressed in separate, focused proceedings (putting the resolution of the dispute in hold until the broader policy issue has been addressed), and not by taking the dispute itself to a public hearing.  

Question 8:  Any other matters pertaining to the Dispute Resolution Rules which one desires to be brought to the attention of the Authority?

20. The Authority proposes in Rule 17 to grant itself the discretion to award costs.  Following a review of the Law, Cable & Wireless is concerned that the Authority’s ability to do so is rather limited, and that Rule 17 would be in many circumstances ultra vires the Authority.  

21. It is settled law that the Authority derives its jurisdiction from the Law, and has no inherent jurisdiction.  While sections 9(3) and 46 of the Law permit the Authority to establish rules and procedures for resolving disputes within its jurisdiction, only subsection 50(4) allows the Authority to make an award of costs.  However, it is clear from a reading of sections 50 and 51 that subsection 50(4) is intended to apply only in circumstances where the complaint arises as a result of the “refusal, disconnection or interruption of ICT services or ICT networks”.  Awards of costs in any other circumstances would be ultra vires the Authority and subject to judicial review.

22. Cable & Wireless recommends, therefore, that Rule 17 be amended to read “In any proceeding pursuant to these rules relating to the refusal, disconnection or interruption of ICT services or ICT networks…”

23. In any event, Cable & Wireless submits that, as a matter of public policy, Authority should not be permitted to order payment of its own costs by the parties to the dispute.  These costs are the costs of regulation, and are covered by the regulatory fees paid by licensees.  Cable & Wireless appreciates that the possibility of paying the Authority’s costs could serve as an incentive not to bring frivolous complaints before the Authority, but such a possibility also gives the Authority little incentive to control its own costs.  Cable & Wireless believes that an award of costs relating only to the costs of the parties to the dispute strikes an appropriate balance between providing sufficient incentive to the parties not to bring frivolous disputes and providing the Authority with an incentive to control its own costs.  

24. Alternatively, if a party or parties in a dispute are ordered to pay any of the Authority’s costs, then such amounts should be deducted from the Authority’s budget in determining the next year’s regulatory fees.  Otherwise, this would amount to double recovery of the Authority’s costs from Licensees.

All of which is respectfully submitted this 30th day of July 2003.

Schedule of Proposed Modifications 

to the Dispute Resolution Rules

Rule 4(1)

… Any Licensee that has received such notice of grievance shall, within five (5) business days following receipt of any such notice, provide a written response acknowledging receipt and proposing a time for a meeting to resolve the grievance with the other Licensee. …

Rule 6(d)

An account including dates and copies of any correspondence setting out any efforts that have been taken by either the Referring Party or the Respondent to settle the dispute directly with the Respondent, the matter(s) which the Referring Party wished the Authority to determine, and a clear and concise statement of the relief sought by the Referring Party.

Rule 6(e)

(Deleted)

Rule 10

Where the Authority has received two or more Determination Requests of a similar nature involving one or more of the same parties, it may, for purposes of efficiency and consistency, elect to process such Determination Requests as if they were a single Dispute.

Rule 11(b)

The subject matter of the Dispute does not sufficiently concern any obligation under the ICTA Law, the Electronic Transactions Law, 2002, or any other law from time to time in effect in the Cayman Islands under which the Authority may have jurisdiction to regulate ICT Networks, ICT Services or Infrastructure, applicable regulations under any such law, any agreement entered into by a licensee or any order of the Authority;

Rule 13(2)

In conducting a hearing, the Authority shall not be bound by the rules of evidence governing the admissibility of evidence in judicial proceedings.

Rule 17

… An award of costs may include any or all of the costs of any Referring Party or any respondent and any or all costs of any Interested Party or Licensee. …

(New text indicated in italics above)
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