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Introduction

1. Cable & Wireless (Cayman Islands) Limited (“Cable & Wireless”) is pleased to submit the following response to the Information and Communications Technology Authority’s (“Authority”) Consultative Document R(2003)5a on the draft Interconnection and Access to Infrastructure Regulations.  

2. Cable & Wireless believes that interconnection is a vital component of the regulatory framework for liberalization. In particular, the terms on which interconnection will be made available to new entrants will be crucial to the development of competition, especially in the early stages when new entrants are trying to get established in the relevant telecommunications markets. 

3. Consumers will only benefit, however, through the introduction of efficient competition. The Authority, therefore, needs to ensure that the right environment is created for efficient competition, which means that the correct investment signals need to be given to all market participants (both Cable & Wireless and potential new entrants). 

4. The price signals and other terms and conditions for interconnection therefore need to be such that efficient levels of investment are made in both the existing infrastructure of the incumbent and any new infrastructure by new entrants (or indeed, the incumbent). Any system that would allow access to the incumbent’s infrastructure but offered insufficient returns to the incumbent would destroy the incentives for investment on both sides. This would make the development of long term, sustainable infrastructure competition impossible. 

5. Cable & Wireless therefore urges the Authority to ensure that it is satisfied that the benefits of each regulatory decision outweigh the costs. In particular, this means that it should not mandate infrastructure sharing or network or service unbundling without undertaking a full and thorough investigation of the impact of such decisions.

6. In terms of Cable & Wireless’ specific comments on the regulations, which are provided below, there are two consistent areas of concern.   First, in a number of places the draft regulations purport to give the Authority powers that are clearly beyond its jurisdiction. (See for example Cable & Wireless’ comments on section 9, contained in the response to Question 3; section 21, contained in the response to Question 10, and section 26, contained in the response to Question 8).  The Authority seems to be interested in affecting the course of negotiations and imposing its will in contravention to the scheme of the ICTA Law, which clearly is designed to let parties negotiate agreements.  If both parties approve of the agreement, then it is not for the Authority to intervene. Second, in a number of places the Authority must make reference to the possibility that it could approve access deficit contributions (ADCs).  The 10th July 2003 agreement between the Government of the Cayman Islands, the Authority and Cable & Wireless (the Liberalization Agreement)), clearly contemplates the possibility of ADCs (see section 23 of Schedule 1 to the Liberalization Agreement).  Without such references, the regulations may be interpreted as disallowing such charges.  

7. The remainder of Cable & Wireless’ response will address the Authority’s ten questions in turn.

Question 1:  Should the Authority extend the application of these regulations to networks other than public networks used for the delivery of ICT Services of Types 1 to 5, 9 (limited to ISP only) and 11?

8. Cable & Wireless does not support the expansion of the list beyond those specified in the draft regulations.  Indeed, Cable & Wireless submits that the list offered in the draft regulations is already over inclusive.  Specifically, Cable & Wireless submits that ICT Services Types 2, 9 and 11 are not appropriate to be included in the definition of licensee in section 4 of the draft regulations.

9. The list referred to in draft regulations appears to refer to the original Section 23(2) notice.  However, Cable & Wireless’ comments in this document will use the list of ICT Services found in Table 6 of the revised Section 23(2) notice that was issued for Pre-Publication by the ICTA on August 1, 2003.  The following two changes need to be made to the list in the draft regulations to reflect the  revised section 23(2) notice:

· Removal of Type 2 from section 4 of the draft regulations, as Type 2 is now “reserved for future use”; and

· Removal of the words “ISP only” in section 4 of the draft regulations as Type 9 of Table 6 of the revised Section 23(2) notice no longer refers to Application Service Providers, and thus all Type 9 licensees are Internet Service Providers. (Note that below Cable & Wireless will argue for the removal of Type 9 altogether, but if the ICTA elects to retain Type 9, this change is required).

10. Besides these minor drafting changes, Cable & Wireless submits that Types 9 and 11 should be removed from the list altogether.  Cable & Wireless has been unable to envision how Types 9 (ISP) and 11 (lease of capacity) would require interconnection or infrastructure sharing.  For example, in the case of Type 11, if an ICT network is being leased to a third party that is not a licensee, then interconnection or infrastructure sharing appears to have no role in relation to the infrastructure being leased.  Further, in the case of ISPs, interconnection is done through the gateways to the Internet, which is unlikely to take place in the Cayman Islands, and is generally not done under the purview of interconnection regulations.  

11. Cable & Wireless agrees Types 1 and 3 belong on the list. It has also concluded that it is appropriate to include Type 4 (Resale of Telephony) and Type 5 (Internet Telephony), although neither of these services requires traditional interconnection. For all these reasons, Cable & Wireless submits that section 4 of the draft regulations should be amended to refer only to Types 1, 3, 4 and 5.

Question 2: Are the principles set out in section 8 of the draft regulations appropriate for interconnection and access to infrastructure services?  Are there other principles that should be added in order to promote effective competition and efficient utilization of public networks?  Are the principles adequately reflected in the subsequent provisions of the draft regulations?

12. While not opposed to the creation of a list of principles, Cable & Wireless submits that the principles section of the regulations should not be used to replace actual provisions in the rest of the regulations, which if done properly would remove the need for a principles section.

13. At this point, Cable & Wireless comments on each of the principles in turn.

(a)
Interconnection services shall be provided by the Responder to the Requestor to facilitate market liberalization, maximize the use and maintenance of ICT networks and Infrastructure and minimize the potential for negative environmental impacts;

14. Cable & Wireless believes that the points covered in this paragraph reflect reasonable policy objectives for the regulatory framework for interconnection.  However, they are framed in a way that could be interpreted to create direct obligations on Responders.  This is inappropriate since policies and principles are more appropriate to a general framework than to direct obligations.

15. Also, the creation of direct obligations may create conflicts for the Responder.  For example, it may not be possible simultaneously to serve objectives to facilitate liberalization and maximize the use and maintenance of networks because the optimal path to liberalization might be through the construction of competing infrastructure, rather than squeezing as much traffic as possible onto existing systems.

16. We are unclear as to the meaning of the word ‘maximize’ in this context.  Cable & Wireless believes that infrastructure should be utilized to its most efficient point.  It might be possible to add traffic beyond that point since efficient networks are provisioned for utilization significantly below 100% to provide resilience.  However, doing so would be inefficient and ultimately unsustainable.  Therefore, Cable & Wireless cautions that the word ‘maximize’ should not be interpreted to mean utilization of networks beyond the efficient level.

17. Taking account of these points, Cable & Wireless suggests that section 8(a) be amended to read as follows:

“Interconnection arrangements should be consistent with the needs for market liberalization, the efficient use and maintenance of ICT networks and Infrastructure, and to minimize the potential for negative environmental impacts;” 

(b)  Interconnection services shall be provided by the Responder to the Requestor on non-discriminatory terms and conditions, including charges and quality of service;

18. Cable & Wireless supports this clause but believes that it needs to be amended to take account of the possibility of ADC’s being authorised. Cable & Wireless suggests, therefore, that 8 (b) is amended to read as follow:

“Interconnection services shall be provided by the Responder to the Requestor on non-discriminatory terms and conditions, including charges and quality of service. In the event that an access deficit is identified the Responder may charge interconnecting licensees an additional amount to recover that access deficit. The element of the interconnection rate that relates to the access deficit will not be considered reciprocal and its application by the Responder shall not be considered discriminatory. “

(c)
Interconnection services shall be provided by the Responder to the Requestor on terms which are no less favourable than that provided by the Responder to itself, and shall be of no less favourable quality than that provided by the Responder to itself;

19. Cable & Wireless supports this clause.

(d)
Costs and tariffs shall be sufficiently unbundled such that the Requestor shall be obliged to pay the Responder only for the network elements that it requires and nothing more.

20. Cable & Wireless supports the principle of this clause.  However, it should be borne in mind that the principle of proportionality must always apply to regulatory mandates.  For the disaggregation of network costs, this means that the requirement should not go beyond what is practicable, taking into account the reasonable requirements of Requestors. In addition, there may be other costs, including for example, operations and maintenance costs, which will need to be recovered by the Responder. To make this clear in the Regulations, Cable and Wireless suggests that the clause be amended as follows:

 “Costs and tariffs shall be unbundled as reasonably required such that the Requestor shall be obliged to pay the Responder only for the network elements, and associated costs, that it requires and nothing more;” 

(e) Costs shall be borne either by the Requestor or the Responder or both based on whether their respective requests and compliance with those requests cause those costs to be incurred;”

21. This clause is confusing.  We believe it has been drafted to reflect the principle that costs should be recovered from the person (in this case, licensee) who causes the costs to be incurred.  However, it seems to envisage that any kind of cost can be borne either by Requestors or Responders and therefore is not much help in assigning costs in an interconnection agreement.  Also, the current wording suggests that Responders may be required to bear costs as a result of complying with a request for interconnection.  This is counter to the principle of cost causation since the need to comply with a request is only caused by the request itself.  It is also inconsistent with Section 47(1) of the ICTA Law 2002, which states that:  “The cost of making any interconnection to the ICT network of another licensee shall be borne by the licensee requesting the interconnection.”  Cable & Wireless therefore submits that Responders should not be required to bear costs caused directly by a request for interconnection.

22. We suggest that this clause be re-worded more simply as follows:

“Costs shall be borne by the Licensee who causes those costs to be incurred;”

23.  A minor additional point is that the word ‘and’ should be removed from the end of this paragraph, and moved to the end of paragraph (g).

(f)
All charges for interconnection are to be applied universally requiring each Licensee to charge any other Licensee the same rate for the same service;”

24. Below, Cable & Wireless proposes new drafting for 8(1)(g) which captures the essence of this clause.  If this new wording is adopted by the ICTA, then this clause can be deleted.   

(g)
Interconnection rates shall be set to allow the Responder to recover a reasonable rate of return on its capital appropriately employed, all attributable operating expenditures, depreciation, and a proportionate contribution towards the Responder’s fixed and common costs.  Interconnection rates shall not include compensation for loss of business as a result of providing interconnection and facilities to the Requestor;”  

25. The level of allowable cost recovery is a vital component in the regulatory framework for interconnection.  Cable & Wireless supports the principles contained in this clause.  However, we have some comments about how the clarity of the clause could be improved, and how it should be expanded to incorporate additional important charging principles.

26. Some principles are currently included in the draft Regulations at section 12.  Cable & Wireless believes that it would add clarity of the Regulations to incorporate all of the charging principles together in section 8(g).   However, as will be seen below, Cable & Wireless will propose similar amendments to section 12.  Since section 12 is the key operating provision, it is more important to amend section 12 than to capture the full set of these costing principles in section 8(g).

27. In addition to combining the principles already drafted into sections 8(g) and 12, we believe that the following principles should be included in this clause:

· The principles should acknowledge the possibility that Responders may be able to levy access deficit contributions from Requestors, and state the circumstances in which access deficit contributions are permitted.

· The principles should explicitly state that, for calling party pays calls from fixed to mobile networks, the terminating network should receive a cost oriented interconnection payment, and is not entitled to a share of revenues covering any retail costs.

28. The second of these principles, together with the principle of reciprocity, is important to ensure that terminating networks are not able to raise costs for originating networks whose customers pay for outbound calls.  Experience in other markets shows that, where terminating networks are able to levy termination rates above cost even though they are performing no activity other than call termination, this has the effect either of creating excessive retail rates for calls to that network, or squeezing the margins of the originating network if they absorb the cost of high termination payments.  Regulators have found this to be a particular problem in markets for calling party pays services originating on fixed and terminating on mobile networks.  For these services, it is therefore important to ensure that termination rates are cost-oriented and that retail rates for outbound calls are set by the originating network (or by regulation if appropriate).

29. To reflect these points, Cable & Wireless submits that clause (g) should be revised as follows:

“Interconnection rates shall

(i) be arrived at in a transparent manner, subject to any confidentiality claims under the Confidentiality Rules to which the Authority may agree;

(ii) be cost oriented, set to allow the Responder to recover a reasonable rate of return on its capital appropriately employed, all attributable operating expenditures, depreciation, and a proportionate contribution towards the Responder’s fixed and common costs;

(iii) be reciprocal, meaning that the Licensee and all Other Licensees shall charge each other the same rate for the same service (with the exception of any applicable Access Deficit Contribution);

(iv) be set preferably such that non-recurring costs shall be recovered through non-recurring charges and recurring costs shall be recovered through recurring charges; 

(v) be such that charges that do not vary with usage shall be recovered through flat charges and costs that vary with usage shall be recovered through usage sensitive charges;

(vi) include an Access Deficit Contribution levied by the Responder where the Authority is satisfied that a Responder incurs access deficit costs and is constrained by regulatory mandate from raising its rates to remove the access deficit; 

(vii) be such that for calling party pays service to mobile phones that originate on a fixed network, terminating networks shall receive a cost-orientated termination charge and shall have no part in setting retail rates nor receive any share of revenue attributable to retail costs; and 

(viii) not include compensation for loss of business as a result of providing interconnection and facilities to the Requestor (except to the extent that an Authority mandated Access Deficit Contribution is levied by a Licensee).

 (h)
The Authority shall determine the long term methodology to be used to determine the cost-oriented rates to be charged to the Requestor by the Responder.  This methodology shall be based on a forward-looking long-run incremental cost (FLLRIC) model.  Pending the development of such longer term methodology the Responder shall utilize costs based on a Fully Allocated Cost (FAC) model subject to adjustments, all as approved by the Authority.   

30. Cable & Wireless supports this clause. 

Question 3:  Should all public ICT Network Licensees be required to file a Legal Framework Document with the Authority, as proposed in Section 9 of the draft regulations?  For example, should certain public ICT Network Licensees (new entrants as an example) be required to provide a Legal Framework Document upon request for interconnection services?

31. Cable & Wireless believes that it is both unnecessary and impractical for all public ICT Network Licensees to be required to file a Legal Framework with the Authority.  Indeed, the Authority must be careful not to impose overly onerous and disproportionate requirements on Licensees, particularly new entrants.

32. Cable & Wireless believes that it is better to have just one document to start negotiations, and as a guiding principle, that document should be produced by the Responder. In the early days of liberalisation, Cable & Wireless, as the incumbent, will be the Responder. Cable &Wireless already has a Legal Framework Document and will be able to produce it whenever required in order to start negotiations. Placing a requirement on all Licensees – Requestors as well as Responders – to file a Legal Framework Document could actually be counter-productive in that it could cause confusion in the market and inhibit speedy interconnection negotiations. 

33. Of much more importance is the draft language of Section 9(1) which appears to contradict the scheme set out in the ICTA Law by allowing the Authority to order changes to the Legal Framework Document.

34. Under the ICTA Law, parties are to negotiate and reach an interconnection agreement.  If the parties are not able to reach an agreement, then they are able to refer their dispute to the Authority for resolution.  However, if they do reach an agreement, then the agreement is binding.  There is no requirement for the Authority to approve that agreement.

35. The operating principle is that the Authority is only to intervene if required.  However, section 9(1) threatens to undermine that approach completely and is probably beyond the jurisdiction of the Authority.  The draft regulations define “Legal Framework Document” as an “…indicative non-binding document…”.  However, in section 9(1), the Authority purports to give itself the ability to “amend the Legal Framework Document.”  

36. From a practical standpoint, it is impossible to understand how the Authority can order an amendment to an indicative non-binding document.  What happens if the Licensee does not agree (presumably the Responder does not want the change if it was directed at the order of the Authority)?      

37. From a legal standpoint, the Authority appears to be trying to claim the right to impose a priori approval of an agreement (by ordering changes to the Responder’s initial offer) over which it does not even have the right to approve on an ex post basis, under the ICTA Law.  As such, section 9(1) is beyond the jurisdiction of the Authority.

38. For this reason, Cable & Wireless proposes that section 9(1) of the draft regulations be deleted.

39. In addition, Cable & Wireless proposes that section 9 (4) of the draft regulations be deleted as this is merely a repetition of the requirements as set out in section 8 (1) (d).

Question 4: Are the time scales set out in section 10 of the draft regulations sufficient for new entrants to negotiate interconnection arrangement and to plan and commence operations in the Cayman Islands on a timely basis?

40. It is anticipated that, in the early days of liberalisation, Cable & Wireless, as the incumbent network operator, will receive requests for interconnection from new entrants and will therefore primarily be a Responder. 

41. Question 4 is framed to establish whether the proposed timescales are appropriate for new entrants and therefore focuses on the needs of Requestors.  It is important also to consider the needs of Responders.  We make this point, not just because we expect to be in the position of Responder, but also because the primary responsibility for complying with the timescales in paragraph 10 would fall on Responders, and unreasonable expectations of Responders will therefore cause the system to fail.

42. To assist in analysis, we consider each of the proposed timescales in sequence.

43. Section 10(4) as drafted states that “The Responder shall promptly consider and analyze each request, and shall acknowledge receipt within ten (10) business days, advising the Requestor of the need for any further information for purposes of having in hand a complete and accurate Request.”   In some cases, ten days will be an ambitious target for the completion of full analysis of an interconnection request. Of course, some requests are very simple and could easily be considered in this timescale.  However, more complex requests will take longer, and the additional information needed to process such requests may not be immediately apparent.  Cable & Wireless therefore suggests that the Regulations should accommodate the possibility that a Responder will need to seek information after the ten day deadline has passed.  We agree that ten days is an adequate timeframe for acknowledgement of receipt of any request.  Cable & Wireless suggests that Section 10(4) be amended as follows:

“The Responder shall promptly consider and analyze each request, and shall acknowledge receipt within ten (10) business days.  The Responder may seek information necessary for purposes of having a complete and accurate request at any time prior to the making of an agreement, but must make all such requests as soon as they are identified following its initial consideration. Where practicable, such requests should be made at the same time as the Responder acknowledges receipt of the Request.”

44. Section 10(5) as drafted states, “Within thirty (30) business days of the receipt of a complete and accurate Request, the Responder shall provide a complete response, copied to the Authority, identifying fully the nature of the interconnection services, and all the terms and conditions (including rates), upon which the interconnection services will be offered.  If the Request or any part thereof is denied, the Responder shall provide a written explanation in its response.”

45. We interpret this to mean that, where a complete and accurate request is received, the Responder would need to acknowledge receipt within 10 days and then provide a complete response a further 20 days later.  Where some further information or clarification is required from the Requestor to complete the request, the Responder would have 30 days from the date of receipt of that information to provide a complete response.

46. Cable & Wireless believes that it will be impossible to meet this expectation in all cases.  For simple interconnection requests, where standard terms and conditions are available, it may be possible.  However, where new services are requested or there is some other complexity in the request, or where the Responder is dealing with multiple requests, it would not be possible to provide a complete response in this time.  Cable & Wireless submits that 90 days from receipt of a complete and accurate request is a more appropriate standard for this, and that the ICTA may wish to consider differentiating the requirement for existing services with standard terms and conditions and new services.  In that case, the required timescales should be 60 days from date of receipt of a complete and accurate request for existing services, and 90 days for new services. 

47. In addition, Cable & Wireless believes that it is neither appropriate nor necessary to copy responses to the Authority. To do so goes against the principle adhered to by regulators elsewhere, such as in the UK, whereby these are commercial negotiations that only require the intervention of the regulator in the event of a dispute. 

48. Section 10(7) as drafted states that “The Responder shall provide the quotation as quickly as possible and in any event not later than twenty (20) business days after receipt of authorization.”   This refers to the ‘final and complete quotation’ mentioned in Section 10(6).  Cable & Wireless does not understand the distinction between a ‘complete response’ and a ‘final and complete quotation’, and would welcome clarification on this point.

49. Section 10(7) as drafted states “Within twenty (20) business days of receipt of the quotation or such other time frame as is agreed to between the parties, the Requestor and Responder shall undertake good faith discussions to resolve any outstanding matters for purposes of effecting interconnection and concluding an interconnection agreement.  Either party, may request the assistance of the Authority to resolve any interconnection issues in accordance with the Dispute Resolution Rules.”  The drafting of this clause does not make clear whether discussions are required to commence or be completed within this timeframe. Cable & Wireless has no problem with starting negotiations within 20 days but believes that, while it may be possible to also reach agreement within this timeframe in some cases, there may be instances where this is not possible. The actual amount of time required to reach agreement will vary according to the number and seriousness of the issues that need to be discussed between the parties. Clearly, it would not be possible to resolve issues within 20 days if they were in dispute and referred to the Authority. In addition, Cable & Wireless may get many requests for interconnection simultaneously and will need to ensure that each request is treated in a non-discriminatory fashion, which will increase the time it takes to deal with each request. As such, Cable & Wireless proposes section 10(7) be amended as follows:

Within a reasonable time following the provision of the quotation, the Requestor and Responder should commence good faith discussions with a view to resolving any outstanding matters for purposes of effecting interconnection and concluding an interconnection agreement.  Where the Parties have been unable, after having negotiated in good faith for a reasonable period of time, to reach agreement, either party may request the assistance of the Authority to resolve any interconnection issues in accordance with the Dispute Resolution Rules.

50. In addition to timelines, Cable & Wireless offers the following comments.  Section 10(1) is concerned with what the Requestor provides the Authority.  However, all the same information should be mandated to be provided to the Responder, so that the Responder knows it is a serious request for interconnection.  Further, Cable & Wireless submits that section 10(1)(a) should be amended to remove reference to the ICT Licence Application (as only Licensees, not applicants, are entitled to interconnection, and Responders should not be required to expend resources on negotiations with parties that may not be awarded a licence), and replace that with a requirement to provide the ICT Licence.  Cable & Wireless submits that a reference number is insufficient, as a Responder will want to review the actual Licence.  As such, section 10(1) and 10(1)(a) should read:

“A Request shall be simultaneously notified to the Authority by the Requestor.  The Request and the notification to the Authority shall contain at least the following information:

The Requestor’s ICT licence (or in the case of the notification to the Authority, the Requestor’s ICT licence reference number)…”

Cable & Wireless submits that the Authority needs to restrict its involvement in an interconnection negotiation until a dispute arises.  Cable & Wireless notes that section 10(5) of the draft regulations has the effect of creating a regulatory layer on the negotiations that is not warranted.  The Authority need not be copied on the correspondence of the negotiations (other than the initial request) unless a dispute arises.  As such, Cable & Wireless recommends that the requirement to copy the Authority in subsection 10(5) should be deleted.

Question 5:  Should the regulations contain a provision requiring an ICT network provider designated as an incumbent ICT network provider to publish a reference interconnection offer (RIO), setting out, among other things, the list of interconnection services to be provided by the incumbent network provider and the applicable rates?  If so, what role, if any, should the Authority have in reviewing and approving the draft RIO?

52.
Cable & Wireless has already created an Indicative Legal Framework Document and filed it with the Authority.  Here the Authority appears to be asking whether it should have a mechanism for approving that document as well as rates for interconnection.  Cable & Wireless submits that such a proposal is both unnecessary and illegal.

53.
It is unnecessary to create a RIO because, for the key issue of interconnection rates, the manner of determining those rates based on Cable & Wireless’ existing cost model has already been determined.  In fact, Cable & Wireless’ licence calls for certain amendments to Cable & Wireless’ proposed cost model to be used over the next two years.  Cable & Wireless will adhere to those rates in its negotiations with other Licensees.  As such, approval of the RIO rates is not necessary.  

54. For the reasons set out in answer to question 3 above, Cable & Wireless maintains that it would be in contravention of the ICTA Law to create a regime whereby the Authority was empowered to approve a RIO.  This would negate the ability for parties to negotiate an interconnection agreement involving the incumbent, if the Authority had already approved all the rates, terms and conditions for that agreement. Development of a RIO framework would also require considerable work, which would divert resources away from other interconnection issues, both in the Authority and for licensees.

Question 6: Should the requirement for sufficiently unbundled interconnection services and elements include unbundled local loops, number portability and/or other unbundled services?

55. Cable & Wireless believes that these are hugely important issues that need to be given full and careful consideration. Cable & Wireless believes that such issues cannot be resolved within the context of a 30 day consultation period on Interconnection regulations, which needs to be concluded quickly. Instead, Cable & Wireless believes that the market should be allowed to develop first and then these issues should be put out to wider consultation. The consultation should allow sufficient time to consider fully all the arguments and their implications.  There are significant policy issues that need to be resolved before the Authority could rule on these issues. 

56. Notwithstanding the requirement for this wider consultation, Cable & Wireless would like to offer its initial views on the principles that would need to be considered by this wider consultation. 

57. Cable & Wireless believes that, in order to create the right environment for efficient investment and sustainable competition and to safeguard the interests of ICT services in the Cayman Islands, the regulatory framework must provide efficient investment signals.  For this to happen, all licensees (both Cable & Wireless and new entrants) must be faced with efficient investment signals in the business planning process.  The most significant cost driver is likely to be the decision whether to invest in new infrastructure or to procure infrastructure services from the incumbent (often referred to as ‘the build/buy decision’).

58. Clearly, the build/buy decision for each licensee will be conditioned by the availability of services using existing infrastructure (and associated terms and conditions) measured against the returns which would be available from infrastructure investment.  Regulators have a crucial role in determining these variables, and regulatory decisions will be the biggest factor in creating investment signals.  A regulator is therefore able to develop policies designed to create the investment signals that are best suited to meet its objectives for liberalisation and competition. 

59. Cable & Wireless understands that the Authority wishes to create the right conditions to facilitate sustainable infrastructure competition in the Cayman Islands.  The Authority must be mindful of the impact of any regulatory decision on this objective.  Some forms of infrastructure sharing or service unbundling may not be consistent with the creation of sustainable infrastructure competition since they will result in sub-optimal investment decisions.  We do not know whether this is the case or not, since the question has not been tested in the Cayman Islands.  Certainly, we believe it would be an error to assume that particular forms of infrastructure sharing or unbundling would produce benefits in Cayman just because they have worked well elsewhere.

60. Cable & Wireless therefore urges the Authority to conduct a full analysis of the impact of any form of infrastructure sharing or service unbundling which it considers prior to making a decision, and to consult on its deliberations. Cable & Wireless would again like to emphasise the need for these issues to be considered as part of a wider and separate consultation and not as part of this current consultation.  The Authority should only proceed with new regulatory mandates if it is satisfied that the overall benefits of doing so outweigh the overall costs.

61. Finally, Cable & Wireless notes with specific reference to the issue of number portability, section 49(3) of the ICTA Law requires the Authority to satisfy itself that the benefits of imposing this requirement outweigh the likely costs of implementing it.  Such a provision contemplates a proceeding, that clearly cannot be concluded in the rush to finalize interconnection regulations.  

Question 7:  What other provisions, if any, should be reflected in the regulations in order to enable new entrants to gain access to the existing ICT network or infrastructure of the incumbent ICT network provider at cost fair rates?

62. Cable & Wireless suggests some additional clauses in its responses to other questions in the consultative document.  

63. As a starting point, Cable & Wireless urges the Authority to remove section 20 on the basis that it is unreasonable, unwarranted, and unnecessary. The Act requires that the party causing costs be responsible for paying them.  The proposed section would be contrary to that approach, and would have the effect of penalising Responders if they were unable to provide ‘space’.  It is not clear what type of space is referred to, but we assume that it is the provision of exchange space for collocation of Requestor facilities.  However, there may be many reasons for a lack of space, none of which amounts to behaviour that must be censured in the manner suggested.  Cable & Wireless is concerned and surprised at the drafting of this clause for 2 reasons:

· First, it appears that the Authority wishes to establish an ex-ante penalty for the lack of space which does not in or of itself breach any regulatory rule.  This penalty would produce absurd results and incentives.  For example, the section would give an incentive to the Requestor to request service at a location where it is known that C&W does not have any available space.  Despite the fact that the lack of space may be entirely historical or the result of perfectly legitimate operational reasons, C&W would be required to transport the Requestor’s traffic for free.  This is contradictory to the notion, expressed in the Act, that the party responsible for costs should pay them.  It could also lead to inefficient network architecture.

· Second, section 20 is drafted with the implication – through use of the word ‘claim’ - that responders would deliberately mislead requestors about the availability of space.  We find this implication to be unhelpful to the development of cooperative processes to facilitate interconnection agreements.     

64. Finally, Cable & Wireless wishes to emphasise the importance of giving interested parties the opportunity to respond to any suggestions that are made for the inclusion of any other provisions before they are reflected in the regulations.

Question 8: What modifications should be made to these draft regulations to reflect matters pertaining to access to infrastructure at fair rates?  Is the definition of infrastructure sufficient in the manner in which it addresses tangibles and intangibles? 

65. Cable & Wireless submits that the definition of "infrastructure" goes beyond what is reasonably required in order to facilitate the development of ICT networks in the Cayman Islands, particularly the portion of the definition addressing so-called "intangibles".  What should be shared is, principally and only if actually necessary, certain types of physical infrastructure.

66. The inclusion of "agreements", "arrangements" and "other interests" is, in our view, too broad and imprecise.  For example, this definition would encompass a licensee's financing arrangements and employment contracts, yet it would be absurd to include such arrangements and contracts in a sharing scheme.   Cable & Wireless is unaware of any regulator in the world that has used a similar definition.  

67. It is not necessary to create a scheme that encompasses such "intangibles".  If sharing of infrastructure is in fact required in order to facilitate the development of ICT networks in the Cayman Islands (which Cable & Wireless considers will not necessarily be the case), it is likely to be limited to particular types of networks elements.  The purpose of infrastructure sharing is to enable the orderly development of ICT networks, not to permit a licensee to actually not invest in the ICT infrastructure of Cayman.

68. Further, the proposed definition and subsequent draft regulation provisions appears to contradict the intent and letter of section 48 of the ICTA Law.  Section 48 of the Law is clearly drafted in a manner that ensures that it will be the Cabinet (formerly the Governor in Council) that will determine what infrastructure is to be regulated by the ICTA Law.  The draft regulations leave no room for that ruling, or limit the Authority’s directives over only such infrastructure.  

69. Besides appearing to go beyond the bounds of the law, as mentioned above, before mandating infrastructure sharing it is important to see how the market develops.  In that sense, there is sound policy logic behind the approach used in section 48; logic that the draft regulations threaten to undermine.

70. As such, Cable & Wireless proposes that the definition of infrastructure be amended to read:

“infrastructure means ICT network apparatus or other tangible items to which the Governor in Council has ruled, in accordance with section 48 of the ICTA Law, that the provisions of sections 44 to 47 inclusive of the ICTA Law shall apply.”

71. Furthermore, a similar problem arises with subsection 26(1).  Subsection 26(1) can avoid violating the ICTA Law if the term “infrastructure” is amended in accordance with Cable & Wireless’ proposed definition.  Alternatively, section 26(1) can be amended to make it clear that it only applies to the extent of a section 48 order from the Cabinet.  That amendment could read:

“The provisions of this Regulation shall, with necessary amendment, apply to access to infrastructure and infrastructure sharing to the extent that an order to that effect has been made by the Governor in Council in accordance with the provision of section 48 of the ICTA Law.”

72. Finally, Cable & Wireless notes that subsection 26(2) purports to give the Authority the power to amend or require changes to agreements between Licensees and third parties.  The Authority, as stated above, does not have that power with regard to contracts between Licensees.  It clearly does not have that power with regard to third parties.  Subsection 26(2) is undoubtedly beyond the jurisdiction of the Authority and as such has to be deleted.

Question 9: What access to infrastructure services are anticipated to be required?  Provide the rationale for the need to access such infrastructure services.

73. Please see our response to questions 6 and 8.

Question 10: Provide any other comments on interconnection which are desired to be brought to the attention of the Authority.

74. The following constitutes the remaining comments that Cable & Wireless has with regard to the draft regulations.  They are presented in the order that they appear in the draft regulations.

Section 6

75. Section 6 of the draft regulations refers to the requirement to interconnect at “… minimum efficient cost”.  Cable & Wireless submits that in drafting regulations the Authority has to be careful not to create provisions that overlap in a manner that creates ambiguity.  Section 12 of the regulations is the provision that clearly lays out the terms for establishing cost oriented interconnection.  The principle behind that provision is found in section 8.  The danger with the drafting of section 6 is that it appears to create a new test, that of “minimum efficient cost”.  This is unnecessary and creates ambiguity.  Cable & Wireless also recommends that the phrase “each other end-user” be replaced by the phrase “any other end-user”.  Finally by using the term “another public ICT network”, the end of the provision (i.e. reference to the same or different networks) is now redundant.  As such, Cable & Wireless recommends that the expression be deleted, and that the provision read instead:

An interconnection agreement shall include provision for any-to-any connectivity to allow each end-user of a public ICT network to communicate with any other end-user of another public ICT network.

Section 12

76. Cable & Wireless submits that the key operating provision for establishing costs should be section 12 of the draft regulations, and not section 8(1)(g) or (h).  As such, the proposed version of section 8(1)(g) could be entirely replaced or augmented with a slightly modified section 12(1).  Specifically, section 12(1) should be amended to refer to the possibility of access deficit contributions (without such a reference, and in light of section 8(1)(e), it appears that ADCs would violate the regulations, when section 23 of Schedule 1 to the Liberalization Agreement clearly mandates the opposite). In addition, section 12 (1) relates only to the Responder's Interconnection charges where in some circumstances it will also apply to the Requestor’s Interconnection charges. For example, section 17.1 of Cable & Wireless’ licence sets out its right to reciprocal charges for interconnection.  Cable & Wireless proposes, therefore, that section 12(1) read: 

Interconnection rates shall:

(a) be arrived at in a transparent manner, subject to any confidentiality claims under the Confidentiality Rules to which the Authority may agree;

(b) be cost oriented, set to allow the Responder to recover a reasonable rate of return on its capital appropriately employed, all attributable operating expenditures, depreciation, and a proportionate contribution towards the Responder’s fixed and common costs;

(c) be reciprocal, meaning that the Licensee and all interconnecting Other Licensees shall charge each other the same rate for the same service (with the exception of any applicable Access Deficit Contribution);

(d) be borne by the Licensee whose activity causes those costs to be incurred;

(e) be set preferably such that non-recurring costs shall be recovered through non-recurring charges and recurring costs shall be recovered through recurring charges; and 

(f) be such that charges that do not vary with usage shall be recovered through flat charges and costs that vary with usage shall be recovered through usage sensitive charges; 

(g) include an Access Deficit Contribution levied by the Responder where the Authority is satisfied that a Responder incurs access deficit costs and is constrained by regulatory mandate from raising its rates to remove the access deficit; 

(h) be set such that for calling party pays service to mobile phones that originate on a fixed network, terminating networks shall receive a cost-orientated termination charge and shall have no part in setting retail rates nor receive any share of revenue attributable to retail costs; and

(i) be cost oriented such that charges shall be established in a manner that conforms to the methodology established by the Authority as provided for in subsection 8(1)(h).

Section 15

77. Section 15 of the draft regulations mandates the requirement for each Licensee to keep records and information they received from other licensees confidential.  Cable & Wireless has three concerns with the provision.  First, it assumes that it is only the Requestor who would be submitting confidential information to the Responder.  Confidential information generally flows in both directions.  Second, it limits the ability to share confidential information among only the Responder’s employees.  In almost all cases, each Licensee in the Cayman Islands will use the services of  employees of affiliates. (In the case of Cable & Wireless, the Legal and Regulatory departments as well as its Carrier Services departments are not employees of the Licensee, but of an affiliate; the same will probably be true for the leading contenders for licenses for new entrants.) Consultants will also need access to confidential information.  Third, there are many standard exceptions for such clauses that have not been included in this provision.  Cable & Wireless submits that the details of confidential information should be detailed in the interconnection/infrastructure sharing agreement, not in the regulations.  However, if the Authority is concerned about confidential information submitted prior to an agreement being signed as part of negotiations, then the Authority can recommend that a standard non-disclosure agreement be signed between the parties.  Cable & Wireless insists on such agreements as part of its negotiations.  For all these reasons, Cable & Wireless submits that section 15 should be deleted from the regulations.

Section 18

78. Cable & Wireless submits that section 18(e) of the draft regulations may be too limiting.  In some cases in other jurisdictions, for a variety of reasons, parties have agreed to another form of dispute resolution other than resolution by the regulator.  Section 18(e) seems to preclude such a possibility.  Cable & Wireless therefore recommends that the section simply state “dispute resolution procedures”.

Section 21

79. Once again Cable & Wireless notes that in section 21 the Authority appears to be giving itself a power that does not exist under the ICTA Law.  There is no provision in the ICTA Law for requiring Authority approval, and thus it is highly questionable whether the Authority has the power to reject interconnection agreements.  Nonetheless, Cable & Wireless recognizes that it may have the power of enforcement if an agreement violates the ICTA Law or the Regulations.  However, it is clearly beyond the Authority’s jurisdiction to impose “directives” regarding interconnection and then reject agreements for violating these directives.  As such, Cable & Wireless submits that section 21 must be amended to remove the phrase “directives of the Authority” in the second last line.

Section 22

80. Cable & Wireless has a concern regarding subsection 22(a).  In some cases parties may wish to negotiate terms to an agreement that could be applied retroactively (e.g. the proper interconnection rate for domestic mobile termination of an internationally originated call).  Subsection 22(a) would prevent this from happening.  As such, Cable & Wireless recommends that subsection 22(a) be amended to read:

“unless otherwise agreed to by the parties, giving not less than thirty (30) business days written notice prior to the effective date of the amendment or modification”.

All of which is respectfully submitted this 25th day of August 2003.
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