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Comments of CaymanTel
These comments are submitted in the above-captioned public consultation on behalf of CaymanTel Limited (“CaymanTel”), an applicant for licences for a full range of information and communications technology (“ICT”) networks and services in the Cayman Islands.  CaymanTel is pleased to have this opportunity to comment on the ICT Authority’s draft regulations on Interconnection and Access to Infrastructure.  For CaymanTel, a potential competitor for both fixed and wireless services in the Cayman Islands, the establishment of clear, detailed and practical interconnection regulations are of the highest priority. 

These comments are organized in three sections.  The first section identifies certain overarching concerns regarding interconnection in the newly liberalized market in the Cayman Islands.  The second section offers comments on selected provisions of the ICT Authority’s draft regulations.  The final section responds to the specific additional questions asked by the ICT Authority in the consultation document. 

I.
General Considerations

In comments previously filed in the ICT Authority’s consultation on draft Dispute Resolution Regulations, CaymanTel described its experience negotiating for interconnection with Cable & Wireless (“C&W”).  In particular, CaymanTel’s corporate parent, Trans-World Telecom Caribbean Limited (“TWTC”), a licensee for fixed and mobile services in Grenada, has been negotiating unsuccessfully with C&W over the past year for interconnection in that country.  On the basis of this experience, CaymanTel anticipates that, without clear regulatory mandates from the ICT Authority, C&W will have the incentive and the means to impede competition by frustrating interconnection with new licensees in the Cayman Islands. 

C&W has followed a pattern of resistance to interconnection typical of many entrenched incumbent carriers all over the world.  This pattern typically involves such tactics as delay, restrictions on the scope of an interconnection agreement, assent to only limited unbundling, restricted or no co-location, restricted access to facilities, databases and/or rights of way, failure to provide facilities on a timely basis, poor quality of interconnected services, and abuse of commercial or other confidential information to prevent loss of customers to competitors.  CaymanTel has every expectation that C&W will attempt to follow their well-established pattern of resistance to negotiation and implementation of interconnection agreements in the Cayman Islands.  Absent the imposition and enforcement of specific requirements on C&W as a dominant incumbent carrier, the interconnection and infrastructure sharing required to implement competition in the Cayman Islands may never be achieved.

In view of these overriding concerns, CaymanTel’s comments generally recommend that the interconnection regulations:

· Focus on interconnection issues between C&W and new entrants and adopt a more deregulatory approach toward interconnection between new entrants;

· Expressly impose appropriate constraints on C&W as an incumbent carrier to avoid undue delay and/or unreasonable interconnection terms and conditions, including:

· Establishing clear minimum standards for the provision by C&W of unbundled network elements and critical features such as Calling Line Identity (“CLI”); 

· Requiring C&W to file a Reference Interconnect Offer (“RIO”) and infrastructure sharing plan as soon as possible;

· Requiring that C&W designate separate staff and resources to process interconnection requests; 

· Establishing tight timetables for the completion of interconnection negotiations; 

· Creating incentives to prevent unreasonable delays and/or material breaches of interconnection agreements; and 

· Facilitating the ability of competitors to require modifications to interconnection agreements to meet changing market circumstances. 

· Impose on C&W alone the burden of transitional costs that must be incurred to prepare the public network for a competitive, multi-carrier environment, and otherwise closely controlling the costs attributed by C&W to interconnection; and 
· Ensure that, in the absence of demonstrably imbalanced traffic, all costs for reciprocal interconnection are borne 50/50 by the interconnecting carriers.
CaymanTel also believes that C&W should be required to prepare for interconnection as quickly as possible.

II.
Comments on Proposed Regulations


The following are specific comments on particular provisions in the proposed regulations. The comments are numbered to correspond with the subject regulation.

Section 6.
Connectivity. This regulation requires “any-to-any” connectivity between two ICT licensees.  This is an appropriate requirement between full service providers.  However, CaymanTel questions the appropriateness of such a requirement between full service providers and providers of selected services.  CaymanTel requests the ICT Authority to further clarify the circumstances under which any-to-any interconnection is required and the types of “public ICT” networks to which the requirement applies.

Section 7.
Timing. This section requires that both the Requestor and Responder act in a manner that enables interconnection to be established within a “reasonable” time.  CaymanTel respectfully submits that in the context of interconnection negotiations between an incumbent and a competitive carrier, the term “reasonable” is too vague.  It has been CaymanTel’s experience in Grenada and elsewhere that an incumbent carrier can disguise intentional delay with innumerable superficially plausible excuses, including the unavailability of key personnel, the unavailability of equipment or facilities, the insistence on following time-consuming procedures created on an ad hoc basis, the need to separate issues into different negotiation tracks, etc.  

CaymanTel strongly recommends that the ICT Authority establish incentives specifically aimed at preventing the Responder from causing intentional or avoidable delay.  At a minimum, the provisions in this section should specify that a Responder must permit interconnection “on a timely basis and without undue delay.”  Another way of create incentives for C&W to act promptly would be to mandate that, in the event of unreasonable delay, interconnection will be governed by the terms of the Requestor’s rather than the Responder’s proposed interconnection agreement. 

Section 8.(1)
Interconnection principles. This section sets out the principles that will govern interconnection.  CaymanTel believes that it is absolutely essential to the success of competition for these principles to be appropriately targeted and detailed.  The principles as proposed provide a reasonable foundation, but should be more fully developed and more clearly articulated.


(a)
As an initial matter, CaymanTel believes that it is very important that the regulations expressly recognize that C&W, as an incumbent carrier, has a dominant position and a bargaining advantage by virtue of its market power.  Consequently, C&W should be more closely regulated on interconnection issues than competitive carriers.  In fact, CaymanTel believes that it should be an expressly stated purpose of the regulations that they be applied to create a more level playing field between C&W and its competitors.


(b)
A requirement that all interconnection services be provided on “non-discriminatory” terms and conditions overlooks the fact that some forms of customization, and therefore discrimination, may be salutary in the market.  This provision should require that interconnection be provided on terms and conditions that are not “unreasonably” discriminatory.


(d)
The requirement that costs be sufficiently unbundled such that the Requestor is required to pay only for the network elements it requires is a vague and subjective standard.  The interpretation of this standard is likely to be the source of significant controversy and dispute between interconnecting carries.  CaymanTel strongly believes that the ICT Authority should facilitate the avoidance of such disputes and the costly delays likely to ensue through the establishment of a minimum set of elements for unbundling and/or sharing as follows:



Network Elements

· Network access lines or local loops

· Switching

· Inter-exchange transmission

· Access to signaling links and signal transfer points



Databases and Resources

· Call-related databases (800 numbers, number portability)

· Subscriber listings and directory assistance

· Operator services

· Operations support systems

Further, there is no reason why C&W cannot compile and submit an unbundling plan for these elements to the ICTA immediately, even before the licensing of new competitors. 


(e)
This provision allocates the costs of interconnection between the Requestor or Responder based on whether their respective requests and compliance causes the costs to be incurred.  This standard is also vague and subjective.  Without substantive ex ante guidance on this principle from the ICT Authority, interconnecting carriers are likely to expend precious time and energy debating cost causation.  


This is especially crucial with respect to the initial modifications of C&W’s network that will be required to accommodate competition.  Modifications in both hardware and software may be required to accommodate interconnection, facility sharing, number portability and access to other critical databases.  Internal organizational changes also may be required of C&W to ensure that interconnection and facility sharing requests are handled in a transparent and non-discriminatory manner. C&W should be working on these activities simultaneously with the licensing of new entrants.  Competitors in general, and certainly no single new market entrant, should be saddled with these initial costs.  


Similarly, it is difficult to assign full responsibility for particular interconnection costs to one party when interconnection will permit reciprocal origination and termination of calls.  In that circumstance both parties benefit from the costs incurred, and unless there is a demonstrable imbalance in traffic patterns, it is reasonable for both parties to equally bear the cost. 


Thus, CaymanTel recommends that the ICT Authority identify categories of costs that must be borne by C&W alone as transitional costs necessary to prepare for competition.  Such a category should include, at a minimum:

· Upgrades to switching centers to accommodate co-location;

· Upgrades to infrastructure (poles, conduits, etc.) to permit infrastructure sharing;

· Upgrades to software and databases to permit access and information sharing with competitors as well as changes to billing systems;

· Costs of implementing number portability; and 

· Administrative costs, including establishment of separate interconnection staff to process requests.

Incremental amounts above such transitional costs attributable exclusively to the interconnection with a particular Requestor (e.g., a dedicated line required to connect the Responder’s facilities to a Requestor’s point-of presence), and which represent facilities to be used for reciprocal interconnection, reasonably should be borne 50/50 by the Requestor and Responder. 


(f)
CaymanTel understands that this section, which requires universal applicability of interconnection charges by each licensee, does not require that all licensees charge the same rate for interconnection.  For example, Licensee A must charge the same rate to all other Licensees (X and Y) that interconnect with it for the same service.  However, depending upon their costs, Licensees A and B may charge different rates to a particular Licensee (X) for the same interconnection service.  Please clarify if this is not correct.


(g)
CaymanTel believes that the ICT Authority will have to be very clear about how C&W may determine that capital is “appropriately employed” in interconnection, as well as how fixed and common costs may be assigned to interconnection.  This section of the regulations may be an invitation to C&W to load interconnection rates with excessive costs.  Again, competitors should not be saddled with the costs of a transitional upgrade of C&W’s network required to accommodate interconnection.  Similarly, competitors should not be required to contribute to all of the joint and common costs incurred by C&W in the operation of its network.   Such a requirement would defeat the benefits of competition by requiring competitors to subsidize C&W’s total network operations.  This is a particular concern if C&W’s network includes overbuilt, idle or otherwise inefficient facilities.  The ICT Authority must impose clear constraints on C&W with respect to the costs that can be included in any rate of return calculation for interconnection costs.  Similarly, the ICT Authority must be prepared to fully analyze, and probably conduct a separate consultation on, any proposed rate of return for such costs.


(h)
CaymanTel predicts that disputes will arise in connection with C&W’s application of its Fully Allocated Cost (“FAC”) model.  CaymanTel urges the ICT Authority to establish a tight schedule for an open review of C&W’s proposed interconnection costs so that any such disputes can be resolved as quickly as possible.  Also, it is not clear that it is efficient or fair to require the use of FAC in cases where the Responder is a licensee other than C&W.  In such cases, the ICT Authority should allow the parties to rely on benchmarked interconnection costs. 

Section 9.
Legal Framework Document.  This section specifies the general requirement that all ICT network licensees must file a Legal Framework Document.  As noted above, CaymanTel strongly believes that C&W, as a dominant incumbent carrier, should be subject to more stringent requirements than other new competitors.  For this reason, CaymanTel believes that it is critical that C&W be required to file a full RIO as soon as possible.  


In contrast, however, CaymanTel believes that a general requirement that any and all ICT network licensees file a Legal Framework Document within thirty (30) days of receiving a licence may be regulatory overkill.  For most competitive licensees, particularly those offering only selected services, individual negotiations probably will suffice to establish interconnection arrangements. 


(5)
CaymanTel presumes that confidential treatment of certain aspects of a Legal Framework Document reasonably may be requested, particularly by competitors that are non-dominant.  Therefore, CaymanTel would support a provision allowing the ICT Authority to consider requests for confidentiality according to the standards established in the ICT Authority’s Confidentiality Regulations.  


(6)
CaymanTel also believes that the provision requiring that an entire Legal Framework Document be made available to “any person without any restriction” is too broad, and that some restrictions on availability would be reasonable.  For example, a licensee should not be required to make its Legal Framework Document available to a person or entity that is not itself a licensee or who has no intention or requirement for interconnection.

Section 10.
Request for interconnection. This section directly imposes the costs of processing an interconnection request on the Requestor.  Particularly in cases where interconnection will result in mutual benefits, it is not fair for the Requestor to bear exclusive responsibility for such costs.  This is especially a problem when the Responder is C&W, which has the incentive and ability to overstate costs.  New competitors will have no way to challenge or control the “reasonableness” of C&W’s claimed processing costs.  Moreover, assurance of recovery of processing costs creates disincentives for the Responder to act quickly and efficiently.  Instead, the ICT Authority should place a cap on the permissible amount that may be recovered for processing costs to create proper incentives for the Responder to avoid prolonged and expensive “processing” aimed at hampering competitors.

Section 12.
Interconnection charges.  This section addresses the costs that a Responder may charge for interconnection.  


(1)
CaymanTel already has commented on the difficulties created by the requirement that the costs of interconnection be borne by the licensee whose activity causes the costs to be incurred.  CaymanTel urges the ICT Authority to delete reference to that principle here, to avoid ambiguities and confusion.


(2)
This section imposes the burden of proof that charges are derived from costs on the licensee maintaining their cost orientation.  CaymanTel agrees generally that this approach is appropriate.  However CaymanTel also recommends that the ICT Authority consider creating further incentives to resolve disputes over costs by providing that the Requestor’s costs may be used as the basis for interconnection charges if the Responder’s costs appear unreasonable or are inadequately supported.

Section 13.
Points of interconnection.  CaymanTel agrees with the provision in this section that the Responder must offer interconnection services at any technically feasible point of its ICT network.  However, CaymanTel urges the ICT Authority to further clarify that the Responder should use the technically feasible point that is most convenient for both parties.  Otherwise, the dominant carrier, C&W, may have incentives to provide interconnection at points that are less convenient, and more expensive, for a Requestor than is necessary.

Section 16.
Calling Line Identity.  Incumbent carriers have an incentive to try to block Calling Line Identity (“CLI”) as well as Automatic Number Identification (“ANI”).  This section requires that every Responder and Requestor “offer” CLI and all necessary signaling data.  CaymanTel recommends that the ICT Authority require C&W, as a dominant carrier, to provide such information in call records and to provide written assurance that any missing or omitted data was not altered or deleted by C&W or any affiliated entities. 

Section 17.
Technical standards.

(1)
This section requiring the sharing of network technical information appears to overlap with Section 14.  CaymanTel therefore requests clarification as to how the scope of each section is intended to differ.  


(2)
To minimize incentives of C&W as the incumbent carrier to unreasonably refuse interconnection under the guise of infeasibility, CaymanTel recommends that the language of Section 17.(2)(a) be modified to permit a refusal of interconnection if it is technically infeasible “and if such infeasibility would require material alteration or modification of the Responder’s network to remedy.” 


(3)
Any dispute arising on the issue of technical feasibility of interconnection must be expeditiously resolved.  Otherwise, a Respondent may have the incentive to utilize this excuse to indefinitely delay interconnection.

Section 19.(d)
Impermissible interconnection.  It is not apparent why it is necessary to have a section that prohibits interconnection in cases where the ICT Authority has determined that interconnection is not technically feasible.  In virtually every case where technical feasibility is an issue there will be a technical solution.  The relevant judgment to be made in such cases is a subjective one as to whether the required technical solution is too costly to reasonably impose on a Responder.  Developments in technology can alter the equation, and a Requestor should be permitted to seek interconnection if different circumstances, or a new technical solution, reduces the burden.  Therefore, CaymanTel favors the elimination of the provision from this section.  Alternatively, the ICT Authority should include qualifying language, as proposed for Section 17.(2)(a), above.

Section 22.
Amendment.  CaymanTel observes that the provisions in this section permitting modification of an interconnection agreement also presume relatively equal bargaining power between the Requestor and the Responder.  In CaymanTel’s experience, it can be difficult for a competitor to obtain changes to an existing interconnection agreement to address developments in the marketplace.  Consequently, CaymanTel urges the ICT Authority to provide expressly that interconnection agreements may contain “most favored nation” or “MFN” clauses that will permit automatic adjustment to interconnection agreements if a Responder offers another similarly situated carrier better terms and conditions for the same interconnection service.  Also, Requesters should be given the right to demand modification of an interconnection agreement to accommodate new services or changes in the technical configuration of services or the Responder’s ICT network. 

Section 25.
Confidentiality order.  CaymanTel agrees that parts of interconnection agreements may be confidential.  The sections should specify that a determination of confidentiality in accordance with the ICT Authority’s Confidentiality Rules may be made upon the request of either the Requestor or the Responder. 

Section 27.
Penalty.  CaymanTel believes that, to provide an appropriate and effective deterrent to violation of the interconnection regulations, the provisions of this section should be clarified to prescribe a maximum fine of $20,000 per offence.

III.
Comments on Additional Questions

The following are responses to specific questions posed by the ICT Authority.

1.
Non-public networks.  The ICT Authority asks if the interconnection regulations should be made applicable to networks other than public networks.  CaymanTel believes that it would be very helpful to have such regulations apply to the interconnection with non-public networks when such interconnection is required for the establishment and operation of a public ICT network or service.  However, ex ante regulation of interconnection arrangements between two non-public networks does not seem to be necessary to protect the public interest, and CaymanTel recommends that the ICT Authority rely, at least initially, on private negotiation and dispute resolution in such cases. 

2.
Interconnection principles.  CaymanTel has offered comments on section 8 of the regulations, above.  

3.
Legal Framework Document.  As commented above, CaymanTel believes that the regulations should clearly distinguish between the mandates imposed on C&W as a dominant carrier and those imposed on other carriers.  Specifically, CaymanTel believes that the requirements specified in section 9 for the mandatory filing of a Legal Framework Document should pertain only to C&W.  As suggested by the ICT Authority, new entrants should be required to file a Legal Framework Document only after a request for interconnection is made.  Additionally, a new entrant may be invited to file a Legal Framework Document if an impasse is reached in interconnection negotiations with C&W and the new entrant proposes to use its own Legal Framework Document, rather than C&W’s.

4.
Timeframes.  CaymanTel strongly believes that the timeframes set out in section 10 of the regulations are not adequate to promote efficient and timely interconnection agreements.  Again, these provisions do not anticipate that the incumbent carrier will have the incentive and ability to manipulate the schedule to stall the interconnection process.  For example, the sequence specified allows the Responder to advise the Requestor of the need for additional information before a request can be considered.  The thirty (30) day clock for the provision of a response does not even begin until the Responder believes, in its own infinite discretion, that it has received a “complete and accurate” request.  This creates an open opportunity for C&W to impose any information request on a competitor, regardless of whether it is reasonable or germane, before an interconnection request will be considered.  


Similarly, the regulations specify a three-step process for achievement of a final quote (i.e., (i) preparation by the Responder of a response, (ii) authorization by the Requestor for the preparation of a quotation, and (iii) actual preparation of a final and complete quotation by the Responder).  The real negotiations cannot even begin until the final and complete quotation is actually given.  This makes the process too complex and drawn out, and offers too many opportunities for C&W to thwart the process.  CaymanTel estimates that, under the best of conditions, compliance with all of these steps may take fully eight months, which would seriously delay its own implementation schedule and the objectives and timetable of the ICTA. 


The ICTA must significantly contract this schedule and strictly limit the ability of the incumbent to abuse it.  CaymanTel recommends that the regulations in section 10 be modified to require that the Responder provide its best quotation for the requested interconnection service within thirty (30) calendar days of the submission of the request.  If the Responder requires additional information to complete the quotation, it would have to request such information in time to meet this thirty (30) day deadline.  While price quotes are pending, negotiations must continue.  Further, all negotiations must be completed within sixty (60) days of the recognized request date.  If they are not completed by that deadline, the matter should be automatically referred to the ICTA for expedited resolution.  As recommended by CaymanTel in its separate comments on the Dispute Resolution Rules, the ICTA should make provision for expedited resolution of any such interconnection disputes, and preferably should aim to resolve them within thirty (30) calendar days or sooner.  


Moreover, the ICT Authority should include as a part of its resolution of the interconnection dispute a determination as to whether either of the parties is responsible for undue delay or unreasonableness in the negotiation process.  If so, that party should bear the full cost of the delay of the interconnection request as well as of the ICTA’s intervention.


CaymanTel cannot stress enough the need for very clear and stringent scheduling requirements for the consideration and resolution of interconnection requests involving C&W as Responder.  Moreover, the process must create strong incentives for C&W to act promptly and fairly.  Absent such an approach, all of the ICT Authority’s best intentions for the timely introduction of competition could come to naught.

5.
Reference Interconnect Offer.  CaymanTel absolutely agrees that C&W should be required to file an RIO setting out its interconnection services along with terms and conditions including rates.  Moreover, the ICT Authority should require that the RIO filed by C&W in the Cayman Islands is no less favorable to competitors than its most favorable interconnection agreement filed in any other country in which it operates (and “MFN RIO”).  There is absolutely no reason why the ICT Authority has to “reinvent the wheel” in the Cayman Islands.  Instead, the ICT Authority should take advantage of the hard-won victories of regulatory authorities and competitors from battles with C&W for interconnection in other countries.  This step alone would save the ICT Authority and all new entrants from the inevitable delays, disputes and frustrations that will be in store if C&W is allowed to start with a blank slate in the Cayman Islands.  C&W should be required to submit these documents as soon as possible. 


Further, CaymanTel strongly recommends that, after the required RIO is filed by C&W, the ICT Authority publish it in an expedited public consultation and allow all licensees to comment on it.  This approach would permit the ICT Authority to address the most serious and contentious issues at the outset, without waiting for a specific dispute to arise. 


CaymanTel believes that only the combination of: (i) a requirement that C&W file an MFN RIO; (ii) the conduct of a public consultation on the RIO; (iii) a tightened schedule for interconnection negotiations as recommended above; and (iv) a “rocket docket” for resolution by the ICT Authority of interconnection disputes within thirty (30) days, will ensure that competition can actually be implemented according to the schedule for liberalization set forth in the C&W Agreement signed on July 10, 2003. 

6.
Unbundled elements.  As commented above with respect to section 8(d) of the regulations, the interconnection rules should specify the minimum level of unbundled interconnection services and elements, including specifically unbundled local loops and number portability, along with other elements and features.  The more specific the ICT Authority is in establishing such ex ante requirements for interconnection, the more disputes and timely delays can be avoided.  Additionally, the costs for such minimum requirements must be considered necessary for the implementation of liberalization and competition for the overall benefit of the Cayman Islands and should be borne by C&W.  None of the costs of the minimum level of unbundling should be imposed on individual competitive licensees. 

7.
Cost-based rates.  CaymanTel observes that, although section 8(h) refers to a costing methodology, the regulations do not expressly require that interconnection be provided at cost-based rates.  The regulations should clearly articulate this requirement.  Moreover, the regulations should expressly state that the “costs” relied upon for interconnection meet the imputation test set forth in C&W’s licence.  Without such controls, the costs for interconnection could exceed C&W’s retail rates.  This would be disastrous for competition.

8.
Infrastructure.  The definition of infrastructure is very broad.  CaymanTel foresees extensive and complex debates over the allocation of costs and establishment of rates for infrastructure sharing for everything from space on poles and in conduit to database access.  Just as CaymanTel has recommended that the ICT Authority demand that C&W file an RIO as soon as possible, so should it require that C&W file a proposed plan and rates for infrastructure sharing as soon as possible. There is no need for C&W to delay the preparation and submission of this information to the ICT Authority. 

9.
Required access to infrastructure services.  At a minimum, to implement the full service offerings it has proposed, CaymanTel will require access to C&W towers and masts for its fixed wireless and mobility services, interconnection with C&W switching facilities, number portability, access to various databases, and facility sharing and/or interconnection of cables and cable head ends for undersea fiber optics.  It is expected that C&W has commenced an analysis of its own capabilities for infrastructure sharing and that it will respond timely to the ICTA and competitors so that proper arrangements can be made on an expedited basis. 

10.
Other issues.  There are at least two critical issues not addressed in the draft regulations.  First, as CaymanTel has indicated above, the ICT Authority should require C&W to designate separate staff to handle interconnection requests.  Without some separation between the staff and resources dedicated to normal business operations on the one had and interconnection on the other, the temptation will be very great for C&W as a dominant incumbent to misuse customer information gathered during the interconnection process.  For example, in the process of arranging for interconnection services, the identities of a competitor’s customers frequently will be revealed to C&W.  C&W will have a strong incentive to try to hold or “win back” such customers.  The best approach to prevent anticompetitive behavior in such circumstances would be to require that C&W designate dedicated personnel and databases for responses to interconnection requests.  Such personnel and database resources should be sufficiently separated from C&W’s marketing personnel and resources so that abuses do not occur. 


Second, the regulations should expressly require that the provisions of final interconnection agreements be promptly fulfilled.  Interconnecting carriers that are harmed by C&W’s delay or failure to perform should be entitled to redress by seeking assistance from the ICT Authority, and regulatory penalties should be imposed for any material breach of an interconnection agreement, including the failure to provide facilities or to supply the requested level of service quality.

IV.
Conclusion

CaymanTel appreciates the opportunity to submit these comments on the Draft Interconnection and Access to Infrastructure Regulations, and hopes that the observations and suggestions set forth herein are helpful to the consultative process. 
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